IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA F I L E D

UNITED STATES OF AMERICA ) '
) 4:08CR00028 CVE"/ JUN- 3 20'06\/
V. ) Phil Lombardi, Clerk
) U.S. DISTRICT COURT
HUGO ALBERTO GUTIERREZ y UNDER SEAL
)

LIMITED ENTRY OF APPEARANCE AND DISCLOSURE
AND MOTION FOR PROTECTIVE ORDER

Comes now the United States of America, by and through Special Attorney Jane W.
Duke, and for its Limited Entry of Appearance and Disclosure and Motion for Protective Order,
states: |

1. Undersigned counsel is not an attorney of record in this proceeding. However, in the
course of a grand jury investigation with which this Court is familiar, counsel has become aware
of certain information relating to this case. Undersigned counsel now makes a limited entry of
appearance in this matter for the purpose of disclosing such information to the Court, the United
States Attorney for the Northern District of Oklahoma, and counsel for the defendant.

2. In early 2009, the Special Attorney was appointed to oversee an investigation in the
Northern District of Oklahoma concerning possible law enforcement corruption. As a part of
that investigation, the Special Attorney discdvered credible evidence that Bureau of Alcohol,
Tobacco, Firearms and Explosives (ATF) Special Agent Brandon Jay McFadden and Tulsa
Police Department (TPD) Officer Jeff Henderson committed perjury in April 2008 when they
testified before a jury in the case of United States v. Larry Barnes and Larita Barnes, Case No.
07-CR-135-CVE. After obtaining this information, the United States petitioned the Tenth

Circuit Court of Appeals to dismiss the Barneses’ then-pending appeals and remand the matter to



the District Court so that appropriate action could be taken. In July 2009, this Court entered an
order dismissing the case against the Barneses and directing their immediate release from
custody.

3. As part of the continuing corruption investigation, the United States recently
discovered credible evidence that TPD Officer Henderson also committed perjury in a pretrial
hearing in the case of United States v. Bobby Wayne Haley, Sr., Case No. 04-CR-127-TCK.
Haley was convicted in September 2005 after a jury trial and sentenced to 264 months
imprisonment. At the request of the United States, on May 21, 2010, United States District
Judge Kern entered an order vacating the conviction of Bobby Wayne Haley and directing his
immediate release from federal prison.

4. As a further part of the continuing corruption investigation, the United States
recently secured the cooperation of TPD Officer John K. (“J.J.””) Gray through a plea agreement.
Pursuant to the plea agreement, Gray was extensively de-briefed on May 11, 2010. During that
interview session, Gray admitted to falsifying information in two separate search warrant
affidavits he prepared in December 2007. One of those affidavits was submitted in support of a
search for the defendant’s residence in the instant case.'

5. Attached as Exhibit 1 is a copy of the search warrant affidavit prepared by Gray in
this matter. The probable cause section of the affidavit reflects that within 72 hours prior to

December 28, 20072 one of Gray’s Confidential Informants (“CIs™) entered the residence of 1217

'The other was prosecuted by the Tulsa County District Attorney’s Office. Appropriate
disclosure of this matter will be made to the Tulsa County District Attorney by the undersigned
Special Attorney.

’The affidavit actually purports to be executed on December 28, 2008; however, this is a
scrivener’s error because all accompanying documentation demonstrates that the warrant was
executed on January 4, 2008. Hence, the affidavit was obviously signed by Gray on December
28, 2007.



North Rockford Avenue, Tulsa, Oklahoma to make a controlled drug purchase. It goes on to
state that under law enforcement surveillance, the CI was able to make a controlled buy of a
quantity of marijuana from an unknown Hispanic male inside the residence. Based on this
information, a state court warrant was obtained for the premises of 1217 North Rockford
Avenue. The affidavit and warrant both list the defendant as “John Doe.”

6. Pursuant to this warrant, TPD Officer Gray and others searched the residence of
1217 North Rockford Avenue on January 4, 2008. During that search, officers reported
recovering 143 pounds of marijuana, 8 ounces of methamphetamine, and in excess of $80,000 in
currency. Ultimately, defendant Hugo Gutierrez was federally charged with possession of
methamphetamine with intent to distribute and possession of marijuana with intent to distribute.
Through his counsel, Gutierrez filed a motion to suppress the fruits of the January 4, 2008 search.
That motion was denied by this Court’s order of April 1, 2008.

7. Once the suppression motion was denied, defendant entered a guilty plea to one
count of possession of methamphetamine with intent to distribute. That plea was entered on
April 14, 2008. In his change of plea proceeding, defendant admitted that he, in fact, possessed
the drugs that were found inside 1217 North Rockford Avenue on January 4, 2008. Gutierrez
subsequently received a sentence of 97 months imprisonment, to be followed by 5 years of
supervised release. Gutierrez is currently incarcerated in the Bureau of Prisons on this sentence.

8. During Gray’s May 11, 2010 de-briefing, he affirmatively stated that he falsified
information in the December 2007 affidavit in order to protect the CI’s identity from being
obvious to the person or persons distributing drugs from the subject premises. Specifically, Gray
stated that, in actuality, the CI had accepted a controlled delivery of marijuana from Gutierrez

within 72 hours prior to the execution of the search warrant. The CI and Gutierrez met at a



remote location (not the premises described in the affidavit) and the CI received the marijuana
from Gutierrez at that remote location. To Gray’s knowledge, the CI had not purchased
controlled substances from the premises described in the search warrant affidavit within the 72
hours before its submission to a judge. However, Gray’s affidavit fabricated the probable cause
in order to gain entry to the premises of 1217 North Rockford Avenue.

9. Areview of Gray’s affidavit in this case demonstrates that the CI’s purported
controlled buy from the premises of 1217 North Rockford Avenue was the sole basis of probable
cause to search that location.?

10. This Disclosure is being filed under seal because Gray’s plea of guilty to a felony
has not yet been entered and accepted. The United States anticipates that this will occur during
the week of June 14, 2010. Until such time as that plea is entered, Gray’s cooperation should be
considered sensitive investigative material and kept confidential. If acceptable to the Court, updn
entry and acceptance of Gray’s plea, this counsel will advise the Court of such fact so that the
sealing of this pleading and any ensuing pleadings can be lifted.

11.  Itis further requested that the Court enter a protective order similar to that entered
in the case of United States v. Larry and Larita Barnes, which prohibited defense counsel from

disclosing the matters contained in the United States’ pleading until further order of the Court.

’In addition to disclosing the fact that he falsified information in the affidavit, Gray also
admitted that during the execution of the search warrant he and other TPD officers stole money
from the defendant. Gray estimates that approximately $10,000 was stolen and divided among
the participating officers, which included Gray, Harold Wells, Callison Kaiser, and Eric Hill.
Since learning this information from Gray, the United States has been able to corroborate the
theft through different means. For example, on May 21, 2010, the United States took a proffer
from Callison Kaiser. During that proffer, Kaiser confirmed the theft and sharing in the money.
Additionally, Gray advised that just days before Gray was scheduled to meet with the United
States for his de-briefing, Wells expressed great concern that the United States would learn of the
Gutierrez theft through Gray’s cooperation. Wells encouraged Gray not to disclose this theft by
stating that “just us officers know about that.”



WHEREFORE, the United States of America makes this Limited Entry of Appearance
and Disclosure under seal and requests that this pleading and any ensuing pleadings related
thereto be filed under seal until such time as undersigned counsel advises the Court that sealing is
no longer necessary. It is further requested that the Court enter a protective order similar to that
entered in the case of United States v. Larry and Larita Barnes, which prohibited defense
counsel from disclosing the matters contained in the United States’ pleading until further order of
the Court.

Respectfully submitted,
ERIC H. HOLDER, JR.

mey Genergl of the United States
<]

NE W. DUKE
pecial Attorney
ar # 96190
P.O. Box 1229
Little Rock, AR 72203
(501) 340-2600
Jane.Duke@usdoj.gov
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CERTIFICATE OF SERVICE

I hereby certify that on this 2™ day of June, 2010, a copy of the foregoing was mailed to
the defendant’s last attorney of record and to the other persons specified below:

Michael G. McGuire

Attorney at Law

717 South Houston Ave., Suite 400
Tulsa, OK 74127-9007

T. Scott Woodward

United States Attorney
Northern District of Oklahoma
110 West 7" Street

Tulsa, OK 74119

ﬁé.
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. SEARCH WARRANT - Vsorn Coutrolld Dengerons SusanceAc

. STATE OF OELAHOMA, )= ‘ IN THE DISTRICT COURT
COUNTY OF TULSA } _ ..
THE STATE OF OKLAHOMA,
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Vs, . R

g ;
JOENDOE }
}
. * }

Defeadaat,
SEARCH WARRANT

IN THE NAME OF THE STATE OF OKLAROMA1 .
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shown ea thiy dats before o by Officer K. GRAY fur believing the fullowing deseribed propesty: certain
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hmwbmﬂm&ﬁthdmmaamw%amw&cmﬂ«
OXdshoiins, describéd o Slowa:

A SINGLE S§TORY, SINGLE PAMILY

ummumumwmuwmmhmm; '

The Yeing posiive that tho sbove descrlbed propety s ca the pecson, o the placn o bo
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YOU ARE THEREFORE COMMANDED
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" AFFIDAVIT FOR SEARCH WARRANT -t oot gerssism i |

STATEOF OKLABOMA, |} s IN THE DISTRICT COUKRT
- COUNTY OF TULSA, } .
THE STATE OF OKLAHOMA,
. Plaingiff, .
Ys, No.
.
JOENDOE , }
' }

Defeadant,

AFFIDAVIT FOR SEARCH WARRANT

The updesigoed ot besng daly: oath says: that in TULSA County, Oklshorms, ot and
%:mmm&?&%ﬂ?@dhmmwu
descaibod 2y follows: .

A SINGLE STURY, SINGLE FAMILY RESIDENCE, LOCATED IN THE 1200 BLOCK OF NORTH ROCKFORD
Avmuammmmmmmmmmmmmkmmm ON THBEAST

STATE OF OKLAHOMA.

Tho o defendant or oes pecsocs i whoso possession b Jhes plaoed ths il desrbed for

popaty
concesiment, docs now walawfully, fllegally, knowingly mdwiﬂ&ﬂybep,ddosuﬂ:wﬁﬂyhnhﬁsm’ and, *
w&m&mm.nw T

~s

MARLIUANA, FRUITS, INSTRUMENTALITIES, MONIES, KECORDS AND PROOF OF
RESIDENCY, - )

°mnumahmmcmmmm“emswamwaumw
. 0 po33tss, 36 and Estibrl said sobatanoes fa violation of the laws of tho Sisto of Oklsboems.
Aﬁmhﬁum&uuﬂdmiub&ahmof&ﬁrﬁﬁhmnmbwmuﬁéo
kwmumhmcumwmmmmmmm&msmwm&
kam&dny daamw substance, equipmens, dpMﬂhMm.mﬁWmh
(- ¢ .

THAT WITHIN THE PAST 72 HOURS, HR WAS CONTAC[E)BYAWNFIDBNTIALMORMAMM
REFE\BBDWASQ)THATSTATBDABEPAMWNAMBWMWASMBM
WOPWUANLHMMTEBWASSMOWMAMWEM

. mmmmmmrmwnmmmmmmnmmmnom

TO YOUR AFFIANT AS WGWHSWGMWCHTEBMARUUANAWASWGSOW. THAT
RESIDENCE WAS 1217 NORTH ROCKFORD AVENUE,

‘YOUR AFFIANT FURTHER STATES THAT THE CTHAS A WORKING STREKT KNOWLEDGE OF MARJUANA
AND SEVERAL OTHER CONTROLLED AND DANGEROUS IT3 APPRARANCE, USES,
MANUFACTURE, AND ‘

MWSTANMTATWM AMQFIHBG'S PERSON AND VEHICLE
wummmmmwmmmmmmm

WWMQWMWWRBH%“ANDA%MW%%G nm.fzo -4
DB ENCE WAS THE °*
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* YOUR AFFIANT FURTHER STATES THAT HE ‘WATCHED THE CI EXIT THE RESIDENCE AND WALK BACK

mmmmmmmammmm-ummmm
WGBDAWWOFIHBG‘SMMWWASW ANDA .
QUANTITY OF MARIUANA WAS FROM THE CI'S PERSON AND THE MONTES THAT THE

RECOVERED
. mmmmammmmm&mmm
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YEARS, AND HAS RECEIVED TRAINING THROUGH THE TULSA POLICE ACADEMY AND FROM
SENIOR OFFICERS IN THE INENTIFICATION GF AND RECEIVED INSTRUCTION
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA
4:08CR00028 CVE
V.

HUGO ALBERTO GUTIERREZ

N N N N N N

SUPPLEMENTAL DISCLOSURE

Comes now the United States of America, by and through Special Attorney Jane W.
Duke, and for its Supplemental Disclosure, states:

1. On or about June 3, 2010, undersigned counsel filed a Limited Entry of Appearance,
Disclosure, and Motion for Protective Order under seal in this matter. Since that filing, the seal
has been lifted by Court order.

2. The Special Attorney now supplements the original disclosure, specifically Footnote
3, as follows:

In addition to disclosing the fact that he falsified information in the affidavit, Gray also
admitted that during the execution of the search warrant he and other TPD officers stole
money from the defendant. Gray estimates that approximately $10,000 was stolen and
divided among the participating officers, which included Gray, Harold Wells, Callison
Kaiser, and Eric Hill. Since learning this information from Gray, the United States has
been able to corroborate the theft through different means. For example, on May 21,
2010, the United States took a proffer from Callison Kaiser. During that proffer, Kaiser
confirmed the theft and sharing in the money. Further, on June 7, 2010, the United States
took a proffer from Eric Hill. During that proffer, Hill also confirmed the theft and
sharing in the Gutierrez money. Finally, during Gray’s proffer, he advised that just days
before Gray was scheduled to meet with the United States for his de-briefing, Wells
expressed great concern that the United States would learn of the Gutierrez theft through
Gray’s cooperation. Wells encouraged Gray not to disclose this theft by stating that “just
us officers know about that.” Kaiser and Hill also had similar encounters with Wells in
the recent past. Specifically, Wells stated to Kaiser, “You can’t say anything about that
money I gave you,” referring to the Gutierrez money. Wells told Hill, again in relation to
the Gutierrez search, that Wells recalled giving money to either Hill or Kaiser. However,
Wells assured Hill that because Wells could not recall to which one he had given the
money, Hill should not worry. Wells would simply tell the United States that he could



not remember the details of this incident.
WHEREFORE, the United States of America supplements its previous disclosure as set
forth above.
Respectfully submitted,

ERIC H. HOLDER, JR.
Attorney General of the United States

/S/
JANE W. DUKE
Special Attorney
Bar # 96190
P.O. Box 1229
Little Rock, AR 72203
(501) 340-2600
Jane.Duke@usdoj.gov

CERTIFICATE OF SERVICE

I hereby certify that on this 17" day of June, 2010, a copy of the foregoing was filed
electronically using the CM-ECF filing system, through which electronic copies will be sent via
e-mail notification to:

Michael G. McGuire
Attorney at Law

T. Scott Woodward
United States Attorney
Northern District of Oklahoma

/S/
JANE W. DUKE
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