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IN THE DISTRICT COURT OF CLEVELAND COUNTY
STATE OF OKLAH

¢ OKLAY
ADEMOLA “MIKE” BALOGUN, STPS\FEEN%PUNT%‘
Plaintiff, yfice Of

VS. N}Et% CaseNo ,QQ 07 /géai

NATIONAL COLLEGIATE ATHLETIC gocKE
ASSOCIATION, and NCAA ELIGIBILITY ®
CENTER, LLC,

Defendants. )
PETITION
Plaintiff, Ademola “Mike” Balogun (“Balogun™ for his causes of action against
Defendant National Collegiate Athletic Association (“NCAA™) and the NCAA Eligibility
Center, LLC (“NCAA Eligibility Center”) (collectively with the NCAA (*the Defendants™))
alleges and states as follows:

Parties. Jurisdiction and Venue

1. At all times relevant and material hereto, Balogun resided in Cleveland County in
the State of Oklahoma and is a student-athlete on a football scholarship enrolled in the
University of Oklahoma (“OU”) which is located in Cleveland County in the State of Oklahoma.

2. At all times relevant and material hereto, Defendant NCAA. is an unincorporated
business association having its principal place of business in Marion County, Indiana.

3. At all times relevant and material hereto, Defendant NCAA Eligibility Center, is a
limited liability company organized under the laws of the State of Indiana with its principal place
of business in Marion County, Indiana.

4, At all times relevant and material hereto, the NCAA is, and has been comprised of

member institutions including OU and other institutions located in the State of Oklahoma.



5. At all times relevant and material hereto, the NCAA has had and currently has
contractual relationships and agreements with OU. These agreements and contracts include the
NCAA’s Constitution, Operating Bylaws and Administrative Bylaws {“the Bylaws™).

6. Upon information and belief, at all times relevant and material hereto, the NCAA
Eligibility Center has been and is affiliated and associated with the NCAA and has contracts and
agreements with the NCAA. Upon further information and belief, the NCAA Eligibility
Center’s central function is to certify a student-athlete’s eligibility and amateur status and to
clear and declare a student-athlete eligible to participate in athletic events and programs that are
subject to and governed by the NCAA.

7. At all times relevant and material hereto, the actions complained of in this lawsuit
involve the agreements and contracts between OU and the NCAA and between and among
Defendants. In addition, many of the actions complained of in this lawsuit occurred in Cleveland
County, State of Oklahoma.

8. As a result of the above-alleged facts, jurisdiction and venue are proper in this
Court.

Fact Allegations Common to All Counts

9. Balogun incorporates by reference ﬂ 1 - 8 as though set forth in full herein.

10.  Balogun was born on September 28, 1983.

11.  Balogun was 17 years old when he graduated from Suitland High School in Upper
Marlboro, Maryland in May 2001.

12. After graduation from high school, Balogun did not immediately enroll in an
institution of higher education and did not seck to become a student-athlete. Instead, Balogun

joined the work force and became gainfully employed for a period of time.
2



13.  Thereafter, Balogun participated with the Maryland Marauders football team (“the
Marauders™) when he was 19 and 20 years old.

14.  The Marauders participated within the National American Football League
(“NAFL™} which is an amateur football league. While Balogun played for the Marauders, he
received no compensation and paid for all of his expenses, including lodging, meals, and
transportation. In addition, Balogun paid a referee fee to participate in the NAFL.

15.  Balogun did not play organized football for the Marauders or any other NAFL
team after he reached the age of 21.

16.  From approximately June 2006 through May 2008, Balogun attended
Lackawanna Junior College (“LIC™) located in Scranton, Pennsylvania. While a student at LIC,
Balogun was a student-athlete and played football.

17.  Upon completion of his studies at LIC, Balogun sought enrollment to become a
student-athlete and play football at OU. As required, Balogun registered to become certified by
the NCAA Eligibility Center which included his being cleared as an amateur student-athlete by
the NCAA FEligibility Center. As part of this registration and certification process, Balogun
completed a NCAA Amateurism Questionnaire (“the Questionnaire™). Thereafter, Balogun
signed the NCAA’s Rule .10.1 Ethical Conduct Statement and requested a final amateurism
certification from the NCAA Eligibility Center in approximately April 2008.

18.  The NCAA Eligibility Center requested additional information from Balogun
regarding his responses on the Questionnaire. In response to this request, Balogun explained his
involvement with the Marauders and provided the NCAA Eligibility Center with additional
information concerning the Marauders including the name and phone number for Balogun’s

contact with the Marauders, Dennis Felton (“Felton™). Upon information and belief, the NCAA
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Eligibility Center did not contact or call Felton at this time.

19. On May 28, 2008 the NCAA Eligibility Center concluded that Balogun was
certified for amateurism purposes and was eligible to participate as a student-athlete at OU under
the rules promulgated by the NCAA.

20.  Thereafter, Balogun enrolled at OU and began classes in July 2008. Balogun was
classified as a junior by OU and he participated as a student-athlete by appearing and playing in
games for OU’s football team during the 2008-2009 football season including the BCS National
Championship Game on January 9, 2009.

21, Durnng the broadcast of the BCS National Championship Game, the television
commentators remarked that Balogun was 25 years old and had played semi-professional
football prior to enrolling at OU in July 2008.

22, Subsequently, the NCAA was advised of these remarks and began to investigate
Balogun’s amateur status and NCAA eligibility due to his participation in football with the
Marauders.

23.  As part of the NCAA Eligibility Center’s investigation, it indicated that its
investigation also encompassed NCAA Bylaw 14.2.3.5. which provides in pertinent part that in
sports other than tennis and swifnr’ning and diving, any participation as an individual ér a team
representative in organized sports competition by a student during each 12—1ﬁdnth period after
the student’s 21% birthday and prior to initial full-time enrollment in a collegiate institution shall
count as one year of varsity competition in that sport.

24.  During this investigation, the NCAA was provided information from OU
February and March 2009 that indicated that QU had contacted Felton and that Felton believed

that Balogun had played for the Marauders from 2004 through 2006. However, OU also
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provided the NCAA with information including signed and sworn affidavits from Balogun and
Gary Rice (“Rice™) the owner of the Marauders from 2003 to 2005. These affidavits included
information consistent with the information previously provided by Balogun to the NCAA
Eligibility Center. In addition, the information and affidavits provided confirmed that Balogun
did not play football with the Marauders or any other NAFL team after he reached the age of 21.
At this time, OU restated its reasonable belief that Balogun was certified and classified as a
Junior with one year of eligibility remai'ning. |

25. In addition, the NCAAl and the NCAA Eligibility Center were provided
information concerning OU’s discussions with Terry Sullivan (“Sullivan™), a former
Commissioner of the NAFL. Sullivan advised OU that the NAFL’s rosters, the numbers
assigned to players as stated on the internet websites and other information listed on the internet
websites concerning the NAFL is often inaccurate. Sullivan stated that he personally reviewed
the files of the NAFL and did not find any information that suggested that Balogun participated
in the league after he attained the age of 21. Sullivan also stated that based on discussions he had
with others in the NAFL, those persons were of the opinion that Balogun played in the NAFL for
approximately one year and did not play after his 21* birthday.

26. Despite being provided with this information, Déf_endants continued to furtively
investigate Balogun’s amateur status and éertiﬁcation for several months without advising
Balogun of the existence of the investigation and without advising him as to the witnesses
interviewed or the materials gathered during the investigation. In addition, at no time during this
investigation did Defendants advise Balogun that he had the right to have his interests
represented during this investigation.

27.  In July 2009 the NCAA Eligibility Center advised Balogun for the first time that
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his amateur status and certification were being investigated and that Balogun was to be
interviewed by a representative of the NCAA Eligibility Center in July 2009. At this time, and
approximately five days before his interview, Balogun was advised for the first time of his right
to be represented by counsel during the interview.

28.  Balogun was interviewed by the NCAA Eligibility Center on July 23, 2009. Prior
to his interview, and despite Balogun’s request to review the materials gathered by the NCAA
Eligibility Center during the investigation, Balogun was not able to access the NCAA’s
Custodiall Website and reviéw any of the materials that the NCAA Eligibility Center had
obtained during the investigation.

29.  Immediately before the interview started, a representative of the NCAA
Eligibility Center allowed Balogun’s counsel to review information it had gathered from its
investigation but refused to allow Balogun to see or otherwise review the information it gathered.

30. During the interview, Balogun was presented with and asked questions about: (1)
unrecorded and unsworn statements that were allegedly obtained by the NCAA Eligibility Center
during its investigation; (2) unverified and unauthenticated copies of document and materials
regarding the NAFL obtained through the internet; and (3) other similar unauthenticated and
unsworn evidence. The NCAA Eligibility Center relied upon this information in an effort to
demonstrate that Balogun had played football for the Marauders after he had reached the age of
21.

31.  Despite already having been provided with sworn affidavits of Balogun and Rice
that indicated that Balogun had not played with the Marauders past reaching the age of 21, upon
information and belief, the NCAA Eligibility Center did not speak with Rice during its |

investigation. In addition, despite being given the name of Sullivan and knowing the nature of
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the information possessed by Sullivan — namely, that information on the internet and other
information concerning the NAFL is inaccurate and that Balogun did not participate in the NAFL
after the age of 21 — upon information and belief, the NCAA Eligibility Center did not contact or
interview Sullivan as part of its investigation.

32.  In addition, during its investigation into Balogun’s certification, upon information
and belief, the NCAA and the NCAA Eligibility Center did not advise al]l witnesses that were
interviewed they had the right to be represented by legal counsel and also did not advise the
witnesses that the purpose of the interviews was to determine if they were involved in or had
knowledge of Balogun’s alleged violation of NCAA Rules as required by NCAA Bylaws.

33.  Upon information and belief, during its investigation into Balogun’s certification,
the NCAA also relied upon unsworn and unrecorded statements without first having provided the
statements to the witnesses and given the witnesses the opportunity to review them and correct
any inaccuracies as required by the NCAA Bylaws.

34.  Thereafter, without first having reduced the results of its investigation to writing
by providing a written determination of facts concerning Balogun’s certification and providing
the same to Balogun, the NCAA Eligibility Center advised OU that Balogun was decertified.
The result of this decertification will preclude Balogun from practicing or playing for OU as a
student-athlete and severely damages Balogun’s opportunity to continue to develop as a student-
athlete on scholarship and as a football player. In addition, the decertification will preclude
Balogun from any further participation in football for OU as a student-athlete and may further
jeopardize and adversely affect his football scholarship at QU.

FIRST CAUSE OF ACTION — ESTOPPEL

35.  Balogun incorporates by reference Y 1- 34 as though set forth in full herein.
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36.  The NCAA and the NCAA Eligibility Center stated that Balogun was certified for
amateurism purposes and was therefore eligible to participate as a student-athlete at OU under
the rules promulgated by the NCAA. This certification was false in light of the NCAA
Eligibility Center’s subsequent decertification of Balogun.

37. At the time that the Defendants certified Balogun for amateurism purposes and
declared him eligible to participate as a student-athlete at QU, the certification was made with
actual or 'constructive knowledge of “facts™ that, as erroneously relied upon by the NCAA
Eligibillity Center would have established that Balogun could not be certified for amateurism
purposes and was therefore mneligible to participate as a student-athlete at OU.

38. At the time that the Defendants certified Balogun for amateurism purposes and
declared him eligible to participate as a student-athlete at OU, Balogun was without knowledge,
or the means of discovering the “facts” that the NCAA erroncously relied upon in decertifying
Balogun.

39. At the time that the Defendants certified Balogun for amateurism purposes and
declared him cligible to participate as a student-athlete at OU, Defendants made the certification
that declared him eligible with the intent that Balogun act upon it.

40.  Balogun relied upon the certification by the Defendants and acted upon it to his
detriment.

WHEREFORE, Balogun prays for judgment against the Defendants and each of them as
to his First Cause of Action as follows:

(1) Judgment that the Defendants are estopped from declaring that Balogun 1s

decertified or otherwise ineligible to participate as a student-athlete

playing football at OU;



(2)  Judgment that the Defendants are estopped from taking any further action
adversely impacting Balogun’s certification and eligibility to participate as
a student-athlete playing football at OU;

(3) For his costs;

4) For a reasonable attorneys” fee; and,

(5) For such other and further relief that is just, equitable and proper.

SECOND CAUSE OF ACTION — INJUNCTION

41.  Balogun incorporates by reference 9 1- 40 as though set forth in full herein.

42.  The Defendants have wrongfully threatened to interfere and are interfering with
Balogun’s right, privilege and expectation to participate as a student-athlete on scholarship
playing football at QU. In particular, the Defendants have interfered with Balogun’s right,
privilege and expectation by decertifying him as an eligible student-athlete which prevents him
from participating as a student-athlete playing football at OU.

43.  Defendants’ threats and actual continuing interference unless and until enjoined
by Order of this Court, will cause grave and irreparable injury to Balogun. Balogun will be and
is being deprived of the ability, right and privilege to practice or play for OU as a student-athlete.
In addition, Balogun will suffer grave and irreparable injury because he will be deprived of the
opportunity to continue to develop as a student-athlete on scholarship and as a football player. In
addition, Balogun will be precluded from any further participation in football for OU as a
student-athlete which will severely damage Balogun’s opportunity to continue to develop as a
football player and will further damage his ability and opportunity to potentially advance and
eam a living as a professional football player and/or coach and may further jeopardize and

adversely affect his football scholarship at OU.
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44,

Balogun has no adequate remedy of law for the threatened and continuing conduct

of Defendants, in that it would be impossible for Balogun to determine the precise amount of

damage that he will suffer if Defendants’ conduct is not restrained, and Balogun will be deprived

of rights and privileges that cannot be compensated in damages.

WHEREFORE, Balogun prays for judgment against Defendants, and each of them, as to

his Second Cause of Action as follows:

(D

)

()
(4)
)

45.

46.

A temporary restraining order preventing _Defendants from officially and
effect-i\;ely decertifyiné Balogun or tékiﬁg any action aﬂVeréely impacting
Balogun’s certification and eligibility to participate as a student-athlete
playing football at OU and also preventing Defendants from terminating
or allowing the lapse of the current stay of the decertification period with
respect to Balogun which will enable Balogun to continue to practice and
participate as a student-athlete pending a decision on the merits of
Balogun’s request for injunction relief;

A preliminary injunction and a permanent injunction, declaring that
Balogun is certified and otherwise eligible to participate as a student-
athlete playing f00t5a11 on scholarship at OU; |

For his costs;

For a reasonable attoreys” fee; and,

For such other and further relief that is just, equitable and proper.

THIRD CAUSE OF ACTION — DECLARATORY JUDGMENT

Balogun incorporates by reference 4 1- 44 as though set forth in full herein.

An actual dispute and controversy has arisen among Balogun and Defendants
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with reference to Balogun’s certification and eligibility to participate as a student-athlete and
play football on scholarship at QU.

47.  Balogun contends that Defendants should honor their prior certification of
Balogun declaring him certified and eligible to participate as a student-athlete and play football
on scholarship at OU and that Defendants are estopped from claiming otherwise. Balogun
further contends that based upon the credible and believable evidence of record, he is entitled to
be certified and eligible to participate as a smdent-atlﬂete and play football on scholarship at OU.
Balogun ﬁ,;rther contends that befendants have breached the terms of coﬁtracts of which
Balogun is a beneficiary and that Defendants failed to act in good faith and deal fairly toward
Balogun under to those contracts.

48.  Conversely, Defendants ostensibly contend and claim that Balogun is not entitled
to be certified and eligible to participate as a student-athlete and play football on scholarship at
OU. Defendants further ostensibly argue the antithesis of the claims advanced by Balogun in
this action,

49. A judicial determination and adjudication of these issues is necessary in order to
determine the rights and obligations of the parties.

50. This action is broﬁght pursuarit to 15_ 0.5. § 1651 et seq.

WHEREFORE, Balogun éeeks a judgment from this Court in accordance with his Third
Cause of Action declaring, adjudicating and determining:

(I)  That Defendants are estopped from declaring that Balogun is decertified or

otherwise ineligible to participate as a student-athlete playing football at
OU and are further estopped from taking any further action adversely

impacting Balogun’s certification and eligibility to participate as a
i1



)

)

(4)
(5)

51.
52.

contracts in place between the NCAA and OU. These agreements and contracts include the

student-athlete playing football at OU:;

The respective rights and duties of Balogun and Defendants under the
contracts at issue in this proceeding, and further declaring that Defendants
have breached their duties to Balogun and have otherwise failed to act
fairly and in good faith toward Balogun, and further declaring that
Balogun is certified and eligible to participate as a student-athlete playing
football on scholarship at OU;

That Balogun is entitled to a restraining order, injunction, tcmporary and
permanent, as sought in the Second Cause of Action siated above;
Awarding Balogun the costs of this action; and,

Awarding Balogun any other and further declaratory injunctive relief that
the Court comsiders just, equitable and necessary to determine and
establish the rights and duties of these parties.

FOURTH CAUSE OF ACTION — BREACH OF CONTRACT

Balogun incorporates by reference ] 1- 50 as though set forth in full herein.

At all times relevant and material hereto, there were, and are, agreements and

NCAA’s Constitution and Bylaws.

53.

relationships between the NCAA and the NCAA Eligibility Center.
contracts include a requirement that the NCAA Eligibility Center construe and apply the
NCAA’s Constitution and Bylaws and conduct itself in accordance with the NCAA’s

Constitution and Bylaws, and implicit in these contracts is the covenant that each party will deal

At all times relevant and material hereto, there were agreements, contracts and
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fairly and in utmost good faith with the other and the intended beneficiaries of the contracts.
54. At all times relevant and material hereto, the agreements and contracts between
the NCAA apd OU and between and among Defendants were and are clearly intended to confer

benefits on student-athletes including Balogun.

55.  Defendants breached the terms and conditions of the above-referenced contracts
by failing to follow the terms and conditions of the NCAA Constitution and Bylaws when it
failed to honor its prior certification of Balogun and by decertifying Balogun from being able to
participate as a student-athlete by playing football on scholarship for OU using tactics that were
in bad faith and designed to deprive Balogun of an opportunity to be heard and to participate in

the investigation in a meaningful and objective manner.

536.  As aresult of Defendants’ conduct in breaching the terms and conditions of the

above-referenced contracts, Balogun has sustained damages as a direct result of the breach.

WHEREFORE, Balogun prays for judgment against the Defendants, as to his Fourth
Cause of Action as follows:
(1) A determination that Defendants breached their obligations under relevant
contracts and that Balogun sustained damages as a result;
3] For his costs;
3) For a reasonable attorneys’ fee; and,
(4) For such other and further relief that is just, equitable and proper.

FIFTH CAUSE OF ACTION - BAD FAITH BREACH OF CONTRACT

57.  Balogun incorporates by reference ¥ 1- 56 as though set forth in full herein.

58. At all times relevant and material hereto, there were agreements and contracts in
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place between the NCAA and OU including the NCAA’s Constitution and Bylaws.

59. At all times relevant and material hereto, there were agreements, contracts and
relationship between the NCAA and the NCAA Eligibility Center. These agreements and
contracts include a requirement that the NCAA Eligibility Cenier construe and apply the
NCAA’s Constitution and Bylaws and conduct itself in accordance with the NCAA’s
Constitution and Bylaws.

60. At all times relevant and material hereto, the agreements and contracts between
the NCAA and OU and between and among Defendants were and are clearly intended to confer

benefits on student-athletes including Balogun.

61. At all times relevant and material hereto, Defendants had an obligation to act
fairly and in good faith and to act reasonably and not act arbitrarily and capriciously under the

agreements and contracts between the NCAA and OU and between and among Defendants.

62.  Defendants acted intentionally and willfully by failing to act fairly and in good
faith and did not act reasonably in construing and administrating the NCAA Constitution and
Bylaws during its actions in decertifying Balogun and its investigation leading up to its decision
to decertify Balogun prior to issuing any written determination of facts supporting such a

decision.

63.  Asa direct result of Defendants’ actions and their intentional and willful failure to
act in good faith and to deal fairly in construing and administrating the NCAA Constitution and
Bylaws during its actions in decertifying Balogun and its investigation leading up to its decision

to decertify Balogun, Balogun has sustained damages in a sum in excess of $10,000.00.

14



64. Balogun further seeks punitive and exemplary damages to punish the Defendants

and to set an example to deter others not to engage in like conduct.

WHEREFORE, Balogun prays for judgment against the Defendants, as to his Fifth Cause

of Action as follows:

(1) A determination that Defendants breached their obligations under relevant
contracts and that Balogun sustained damages in a sum in excess of
$10,000 and in accordance with the proof at trial;

(2) For punitive damages in an amount to be determined at the time of trial;

3) For his costs;

(4) For a reasonable attorneys’ fee; and,

(5) For such other and further relief that is just, equitable and proper.

WARD & GLASS, L.L.P.

K

Stanley M. Ward, OBA#9351
Woodrow K. Glass, OBA#15690

Scott F. Brockman, OBA#19416

1821 E. Imhoff Road, Suite 102
Norman, Oklahoma 73071

(405) 360-9700  (405) 360-7902 (fax)
ATTORNEYS FOR PLAINTIFF

ATTORNEYS’® LIEN CLAIMED
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VERIFICATION

STATE OF CKLAHOMA }
} ss.
COUNTY O )

I, ADEMOLA “MIKE” BALOGUN, being of lawful age and first duly sworn, state that:
I am the Plamtiff in the above-styled action; that I have read and reviewed the allegations
contained therein, and that to the best of my knowledge and bel}ef they are true and correct.

f
; ADEMC)LA“MIKE” BAI_DGUN
day of

Subscribed and sworn to before me this |

My Commission Expires: @"’\"1 \
My Commission Number: C(C[Obmg

16



STale OF OKLAHOMA} S8,

CLEVELAND COUNTY
FILED InThe
Office of the Court Clerk
IN THE DISTRICT COURT OF CLEVELAND COUNTY AUG 1§ 2009
STATE OF OKLAHOMA
ADEMOLATMIRETBALOGUN, ) “Rhonda Hall, Gourt Clerk
Plaintiff, § . PEPOTY
V5. ; Case No. OQ\"O?’ /86 ai
) —
ASSOCIATION. and NCAA ELIGIBILITY ) AT R
CENTER, LLC, ) *101023
Defendants. 3

PLAINTIFF’S MOTION FOR TEMPORARY RESTRAINING ORDER
AND TEMPORARY INJUNCTION AND SUPPORTING BRIEF

Plaintiff, Ademola “Mike” Balogun (“Balogun” or “Plaintiff”) respectfully moves this
Court for a temporary restraining order for such period of time until the Court may afford the
parties a hearing, and additionally moves for entry of a temporary injunction at such hearing
against Defendant National Collegiate Athletic Association (“NCAA™) and Defendant NCAA
Eligibility Center, LLC (“NCAA Eligibility Center”) (collectively with the NCAA (“the
Defendants™)). In support of this Motion, Balogun shows the Court as follows:

INTRODUCTION

Balogun has knowledge that the Defendants are represented 'by legal counsel. Balogun’s
efforts to contact said Defendants and counsel are set forth in the Certificate of Counsel Pursuant
to 12 0.S. § 1384.1, infra. A temporary restraining order is necessary to protect Balogun’s rights
and preserve the status quo, for the reasons set forth below and in Plaintiff’s Verified Petition,
until such time as the Court may afford the parties a hearing on Plaintiffs’ Motion for Temporary
Injunction. Plaintiffs Verified Petition in support of the allegations herein is filed concurrently
herewith and incorporated herein by reference as though set forth in full.

As described below, and in Plaintiff’s Verified Petition, the facts and evidence in this

-1-




case clearly and convincingly demonstrate that: (1) Defendants must be estopped from
decertifying Balogun and finding him ineligible given Defendants’ prior certification of him; (2)
Balogun is entitled to the temporary restraining order and the injunctive relief sought in
Plaintiff’s Verified Petition; and (3) Defendants breached their contractual responsibilities to
Balogun, failed to act fairly and in good faith in administering and construing the contracts and
acted arbitrarily and capriciously toward Balogun.

As a result, the evidence of record clearly and convincingly establishes that Balogun 1s
likely to succeed on the merits of his claims. In addition, Balogun will sustain irreparable harm
if the restraining order and temporary injunction requested herein is not granted. Thus, Balogun
is entitled to the restraining order and the preliminary injunctive relief sought herein by an Order
of this Court ordering that Defendants and their agents, employees, contractors, assigns, and
successors-in-interest are enjoined, prevented and restrained from: (1) formally and effectively
decertifying Balogun resulting in his inability to participate as a student-athlete at the University
of Oklahoma (“OU™); (2) taking any other action that will or may adversely impact Balogun’s
certification and eligibility to participate as a student-athlete on a football scholarship at OU as
described more particularly in Balogun’s Verified Petition; and (3) terminating or allowing the
lapse of the current stay of the decertification period with respect to Balogun which will enable
Balogun to continue to practice and participate as a student-athlete pending a decision on the
merits of Balogun’s request for injunction relief as described more particularly in Plaintiff’s
Verified Petition until further Order of the Court.

Given the nature of the claims at issue in this proceeding, Balogun also respectfully
requests that this Court set a hearing on his Motion for a Temporary Injunction at the earliest

possible opportunity. Balogun submits that having these issues decided at the earliest possible



juncture will serve the interests of justice and help to avoid the undue prejudice that would result
upon Balogun if this matter is not decided as soon as practicable.
BACKGROUND

At all times relevant and material hereto, Balogun, was and now is a student-athlete on a
football scholarship enrolled in the University of Oklahoma (“OU”). The NCAA has had and
currently has contractual relationships and agreements with OU. These agreements and contracts
include the NCAA’s Constitution, Operating Bylaws and Administrative Bylaws (“the Bylaws™).
The NCAA Eligibility Center has been and is affiliated and associated with the NCAA and has
contracts and agreements with the NCAA. The NCAA Eligibility Center’s central function is to
certify a student-athlete’s eligibility and amateur status and to clear and declare a student-athlete
cligible to participate in athletic events and programs that are subject to and governed by the
NCAA.

Balogun was born on September 28, 1983 and was 17 years old when he graduated from
Suitland High School in Upper Marlboro, Maryland in May 2001. See Plaintiff’s Verified
Petition; Affidavit of Ademola Balogun (“Balogun Affidavit™), Ex. “1”. Afier graduation from
high school, Balogun did not immediately enroll in an institution of higher education and did not
seek to become a student-athlete. Instead, Balogun joined the work force and became gainfully
employed for a period of time. See id

Thereafter, Balogun participated with the Maryland Marauders football team (“the
Marauders”) when he was 19 and 20 years old. See Plaintiff’s Verified Petition; Balogun
Affidavit, Ex. “1”. The Marauders participated within the North American Football I.eague
(“NAFL”) which is an amateur football league. See id. ~ While Balogun played for the
Marauders, he received no compensation and paid for all of his expenses, including lodging,

meals, and transportation. In addition, Balogun paid a referee fee to participate in the NAFL.
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See id Balogun did not play organized football for the Marauders or any other NAFL team after
he reached the age of 21. See id ; see also Affidavit of Gary Rice (“Rice Affidavit™), Ex. “27.

From approximately June 2006 through May 2008, Balogun atiended Lackawanna Junior
College (“LIC™) located in Scranton, Pennsylvania. While a student at LJC, Balogun was a
student-athlete and played football. See Plaintiff"s Verified Petition; Balogun Affidavit, Ex.
“17.

Upon completion of his studies at LIC, Balogun sought enrollment to become a student-
athlete and play football at QU. See Plaintiff’s Verified Petition; Balogun Affidavit, Ex. “17. As
required, Balogun registered to become certified by the NCAA Eligibility Center which included
his being cleared as an amateur student-athlete by the NCAA Eligibility Center. See id. As part
of this registration and certification process, Balogun completed a NCAA Amateurism
Questionnaire (“the Questionnaire™), Ex. “3”. Thereafter, Balogun signed the NCAA’s Rule
10.1 Ethical Conduct Statement and requested a final amateurism certification from the NCAA
Eligibility Center in approximately April 2008. See id.

The NCAA Eligibility Center requested additional information from Balogun regarding
his responses on the Questionnaire. See emails dated May 28, 2008, Ex. “4™. In response to this
request, Balogun explained his involvement with the Marauders and provided the NCAA
Eligibility Center with additional information concerning the Marauders including the name and
phone number for Balogun’s contact with the Marauders, Dennis Felton (“Felton™). See id.
There is no evidence to support that the NCAA or the NCAA Eligibility Center contacted or
called Felton during this time. See Plaintiff’s Verified Petition.

On May 28, 2008 the NCAA Eligibility Center certified Balogun and concluded that he
was certified for amateurism purposes and eligible to participate as a student-athlete at OU under
the rules promulgated by the NCAA. See emails dated May 28, 2008, Ex. “4”; Amateurism

A



Certification Student Report and NCAA Initial-Eligibility Decisions Ademola Balogun, Ex. “57.

Balogun enrolled at OU and began classes in July 2008. See Plaintiff’s Verified Petition;
Balogun Affidavit, Ex. “1”. Balogun was classified as a junior by OU and he participated as a
student-athlete by appearing and playing in games for OU’s football team during the 2008-2009
football scason including the BCS National Championship Game on January 9, 2009. See id

During the broadcast of the BCS National Championship Game, the game day television
commentators remarked that Balogun was 25 years old and had played semi-professional
football prior to enrolling at OU in July 2008, See emails dated January 9, 2009 & January 12,
2009, Ex. “6”. The Big 12 office advised OU of these remarks and requested additional
information on Balogun’s amateur status and NCAA eligibility due to his football participation
with the Marauders. See emails dated January 9, 2009, and January 12, 2009, Ex. “6”.

As part of the Big 12 office’s investigation, it indicated that its investigation also
encompassed NCAA Bylaw 14.2.3.5. which provides in pertinent part that in sports other than
tennis and swimming and diving, any participation as an individual or a team representative in
organized sports competition by a student during each 12-month period after the student’s 21"
birthday and prior to initial full-time enrollment in a collegiate institution shall count as one year
of varsity competition in that sport. Based on the information provided by OU and contained in
Exhibit 6, the Big 12 office “[was] satisfied with the its (sic) follow-up response relative to the
student-athlete’s eligibility status.”

During the Big 12 office inquiry, OU reported the events to the NCAA and provided
information to the NCAA in February and March 2009 that showed that OU had contacted
Felton and that Felton believed that Balogun had played for the Marauders from 2004 through
2006. See Memorandum dated March 6, 2009, Ex. “7”. However, OU also provided the NCAA

with other information including signed and sworn affidavits from Balogun and Rice who owned

-5



the Marauders from 2003 to 2005. See id. These affidavits included information consistent with
the information previously provided by Balogun to the NCAA Eligibility Center. See id 1In
addition, the information and affidavits provided confirmed that Balogun did not play football
with the Marauders or any other NAFL team after he reached the age of 21. See id. At this ime,
OU restated its reasonable belief that Balogun was certified and classified as a junior with one
year of eligibility remaining. See id.

During the same time frame, OU provided the NCAA and the NCAA Eligibility Center
information concerning OU’s discussions with Terry Sullivan (“Sullivan™), a former
Commissioner of the NAFL. See Memorandum dated March 6, 2009, Ex. “7”. Sullivan advised
OU that the NAFL’s rosters, the numbers assigned to players as stated on the internet websites
and other information listed on the internet websites concerning the NAFL is often inaccurate.
See id. In addition, Sullivan stated that he personally reviewed the files of the NAFL and did not
find any information that suggested that Balogun participated in the league after he attained the
age of 21. See id Sullivan also stated that based on discussions he had with others in the NAFL,
those persons were of the opinion that Balogun played in the NAFL for approximately one year
and did not play after his 21* birthday. See id.

Despite being provided with this information, Defendants continued to investigate
Balogun’s amateur status and certification for several months without advising Balogun of the
existence of the investigation and without advising him as to the witnesses interviewed or the
materials gathered during the investigation. See Plaintiff’s Verified Petition. In addition, at no
time did Defendants advise Balogun that he had the right to have his interests represented during
this investigation. See id.

For the first time in July 2009 the NCAA Eligibility Center advised Balogun that his

amateur status and certification were being investigated and that he was to be interviewed by the
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NCAA Eligibility Center. See Plaintiff’s Verified Petition. Approximately five days before his
interview, the NCAA, for the first time, advised Balogun of his right to be represented by
counsel during the investigation. See Plaintiff’s Verified Petition; see email dated July 20, 2009,
Ex. “8”.

Balogun was interviewed by the NCAA Eligibility Center on July 23, 2009. See
Plaintiff’s Verified Petition Prior to his interview, and despite Balogun’s request to review the
materials gathered by the NCAA Eligibility Center during the investigation, Balogun was not
able 1o access the NCAA’s Custodial Website and review any of the materials that the NCAA
Eligibility Center had obtained during the investigation. See id, e-mail dated July 28, 2009, Ex.
N hmﬁediately before the interview started, a representative of the NCAA Eligibility Center
allowed Balogun’s counsel to review information it had gathered from its investigation but
refused to allow Balogun to see or otherwise review the information it gathered. See id.

During the interview, Balogun was presented with and asked questions about: (1)
unrecorded and unsworn statements that were allegedly obtained by the NCAA Eligibility Center
during its investigation; (2) unverified and unauthenticated copies of document and materials
regarding the NAFL obtained through the internet; and (3) other similar unauthénticated and
unsworn evidence. See id The NCAA Eligibility Center relied upon this information in an
effort to demonstrate that Balogun had played football for the Marauders after he had reached the
age of 21. See id.

Despite having knowledge that the Big 12 had cleared Balogun, having been provided
with sworn affidavits of Balogun and Rice that indicated that Balogun had not played with the
Marauders past reaching the age of 21, there is no evidence to suggest that the NCAA Eligibility
Center spoke with Rice during its investigation. Se¢ Plaintiff’s Verified Petition. Likewise,

despite being given the name of Sullivan and knowing the nature of the information possessed by

-



Sullivan — namely, that information on the internet website and other information concerning the
NAFL is inaccurate and that Balogun did not participate in the NAFL after the age of 21 - there
is no evidence to suggest that the NCAA Eligibility Center contacted or interviewed Sullivan as
part of its investigation. See id.

During its investigation into Balogun’s certification, there is no evidence to suggest that
Defendants advised all witnesses that were interviewed that they had the right to be represented
by legal counsel or that they advised the witnesses that the true purpose of the interviews was to
determine if they were involved in or had knowledge that Balogun played football in the NAFL
after his 21 birthday as required by NCAA Bylaws. See Plaintiff's Verified Petition; Balogun
Affidavit. During its investigation into Balogun’s certification, Defendants also relied upon
unsworn and unrecorded statements without first having provided the statements to the witnesses
and given the witnesses the opportunity to review them and correct any inaccuracies as required
by the NCAA Bylaws. See id.

Thereafter, without first having reduced the results of its investigation to writing by
providing a written determination of facts concerning Balogun’s certification and providing same
to Balogun, the NCAA Eligibility Center advised OU that Balogun was decertified. See
Plaintiff*s Verified Petition. The result of this decertification will preclude Balogun from
practicing or playing for OU as a student-athlete and severely damages Balogun’s opportunity to
continue to develop as a student-athlete on scholarship and as a football player. See id In
addition, the decertification will preclude Balogun from any further participation in football for
OU as a student-athlete and may further jeopardize and adversely affect his football scholarship

at OU. See id



ARGUMENT AND AUTHORITY

L BALOGUN IS ENTITLED TO A TEMPORARY RESTRAINING ORDER AND A
PRELIMINARY INJUNCTION AS SOUGHT HEREIN.

A restraining order has the objéct of preserving the status quo in order to prevent
irreparable injury until such time as the Court may determine Plaintiffs’ application for a
temporary injunction. See Mores v. Earnest, Inc., 1976 OK 31, 12, 547 P.2d 955. Such reliefis
clearly warranted in this action because Balogun has shown by Affidavit (in the form of his
Verified Petition) and by the evidentiary materials attached hereto that Defendants are continuing
to wrongfully interfere with his ability, right, privilege and expectation to practice or play for OU
as a student-athlete and otherwise cause irreparable harm and damage to him as further explained
below. In contrast, the interference with the rights of Defendants will be minimal by the
issuance of the requested restraining order and temporary injunction, while protecting Balogun
from irreparable injury.

A preliminary or temporary injunction should be granted in the Court’s sound discretion

based on the following four factors:

1. Whether plaintiff is likely to prevail on the merits of the action;
2. Whether plaintiff will suffer irreparable harm in the absence of injunction
relief; ' ' : -

3. Whether the irreparable harm which would be suffered by plaintiff if
injunctive relief is withheld outweighs irreparable harm which would be
suffered by defendants if injunctive relief is granted (i.e., the relative
effect on the interesied parties); and,

4. The public interest arising out of the issuance of the injunctive relief.

See Thayne A. Hedges Regional Speech and Hearing Ctr., Inc. v. Baughman, 1998 OK CIV APP

122, 996 P.2d 939, 942; 43 C.J.8. Injunctions §17.



Balogun has shown by Affidavit and by the evidence attached hereto (and as explained
below) that he will likely prevail on the merits of his claims against Defendants. In addition,
based upon the evidence submitted in Plaintiff’s Verified Petition and attached hereto, it is clear
that absent the grant of injunctive relief, Defendants’ threats and actual continuing interference,
unless and until enjoined by Order of this Court, will cause grave and irreparable injury to
Balogun. Balogun will be and is being deprived of the ability, right and privilege to practice
and/or play for OU as a student-athlete and will be deprived of his college football experience.
In addition, Balogun will suffer grave and irreparable injury because he will be deprived of the
opportunity to continue to develop as a student-athlete on scholarship and as a football player.

Balogun will also be precluded from any further participation in football for OU as a
student-athlete which will severely damage Balogun’s opportunity to continue to develop as a
football player and will further damage his ability and opportunity to potentially advance and
earn a living as a professional football player and may further jeopardize and adversely affect his
football scholarship at OU. Absent the requested relief, Balogun will also suffer irreparable
damage to his reputation. Balogun has no adequate remedy at law for these violations and
damages.

In contrast, no injury will befall Defendants by requiring Defendants to cease and desist
from wrongfully interfering with Balogun’s ability, right, privilege and expectation to practice or
play for OU as a student-athlete. See supra. Finally, the public interest favors granting the relief
sought herein because such interest favors preserving the ability, right, privilege and expectation
of student-athletes such as Balogun as described in this Motion and in Plaintiff’s Verified
Petition. The public interest also favors enjoining and preventing the conduct of Defendants as
described in Plaintiff’s Verified Petition and in this Motion. Authorities considering similar

circumstances have noted that the balancing of interests favor student-athletes over those
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presented by the NCAA. See Oliver v. NCAA, Opinion and Judgment Entry (Case No. 2008-CV-
0762, Common Pleas Court, Eeric County, Ohio) (Fed. 12, 2009) (unpublished op.) (“Oliver
Opinion™), Ex. “10™.

Accordingly, Balogun is entitled to an Order of this Court ordering thiat Defendants and
their agents, employees, contractors, assigns, and successors-in-interest are enjoined, prevented
and restrained from: (1) formally and effectively decertifying Balogun resulting in his inability
to participate as a student-athlete at the University of Oklahoma (“OU™); (2) taking any other
action that will or may adversely impact Balogun’s certification and eligibility to participate as a
student-athlete on a football scholarship at OU as described more particularly in Balogun’s
Verified Petition until further Order of the Court; and (3) terminating or allowing the lapse of the
current stay of the decertification period with respect to Balogun which will enable Balogun to
continue to practice and participate as a student-athlete pending a decision on the merits of
Balogun’s request for injunctive relief as described more particularly in Plaintiffs Verified

Petition and in this Motion until further Order of the Court.

Il. BALOGUN IS LIKELY TO PREVAIL ON THE MERITS OF HIS CLAIMS
AGAINST DEFENDANTS.

A. Balogun is Likely to Prevail on His Estoppel Claims Against Defendants.

Equitable estoppel is a legal concept which bars a party from alleging or denying certain
rights which might otherwise have existed because of the party’s voluntary conduct. See
Sullivan v. Buckhorn Ranch Partnership, 2005 OK 41, 119 P.3d 192, 202. It is used to prevent
injustice and should be employed to prevent one party from taking a legal position inconsistent
with an earlier action that places the other party at a disadvantage. See id.; accord Merritt v.

Merritt, 2003 OK 68, 73 P.3d 878, 883; First State Bank v. Diamond Plastics Corp., 1995 OK
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21,9 39, 891 P.2d 1262, 1272; Oxley v. General Atlantic Resources, Inc., 1997 OK 46, 20,
936 P.2d 943, 947.

Under Oklahoma law, the elements necessary to establish equitable estoppel are: (1)
there must be a false representation or concealment of facts; (2) it must have been made with
actual or constructive knowledge of the real facts; (3) the party to whom it was made must have
been without knowledge, or the means of discovering the real facts; (4) it must have been made
with the intention that it should be acted upon; and (5) the party to whom it was made relied on,
or acted upon it to his or her detriment. See Sullivan, 119 P.3d at 202. Furthermore, the central
concept of estoppel is not intent, but rather, action on the part of another in justifiable reliance
upon the conduct of the party allegedly estopped. See Lockhart v. Teachers’ Retirement System
of Oklahoma, 1998 OK. CIV APP 42, 958 P.2d 810, 810-811. Applying these authorities to the
evidence present in this case it is clear that Balogun is likely to succeed on the merits of his
estoppel claims against Defendants as he clearly and convincingly satisfies each of the elements
necessary to support this claim.

First, the Defendants conclusively stated that Balogun was certified for amateurism
purposes and was therefore eligible to participate as a student-athlete at OU under the rules
promulgated by the NCAA. See Ex. “5”. This certification was obviously false in light of the
NCAA Eligibility Center’s subsequent decertification of Balogun. See supra.

Second, at the time that the Defendants certified Balogun for amateurism purposes and
declared him eligible to participate as a student-athlete at OU, the certification was made with
actual or constructive knowledge of incorrect and erroneous “facts™ that, as wrongfully relied
upon by the NCAA Eligibility Center, would have established that Balogun could not be
certified for amateurism purposes and was therefore ineligible to participate as a student-athlete

at OU. The NCAA Eligibility Center asked for additional information from Balogun following
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his request that he be certified (see Ex. “4”") and Balogun provided the NCAA Eligibility Center
with information concerning his participation in the Marauders including the name and telephone
number for Felton. (See Ex. “4.)

Despite having this concern and requesting additional information, the NCAA Eligibility
Center did not contact Felton. As noted above, OU contacted Felton well after the initial
certification process and he advised OU that he believed that Balogun had played for the
Marauders between 2004 and 2006. See supra. Although Balogun claims that Felton’s belief is
incorrect because he did not play for the Marauders after the age of 21, given these facts,
Defendants knew or should have known or otherwise had constructive knowledge of the “facts”
that established that Balogun could not be certified for amateurism purposes and was therefore
ineligible before enrolling at OU in the summer of 2008 and before his participation in the 2008
— 2009 football scason.

Constructive knowledge is defined as “knowledge that one using reasonable care or
diligence should have, and therefore that is attributed by law to a given person.” See Black’s
Law Dictionary 876 (7th ed. 1999); see also Lombard v. Colorado Outdoor Educ. Ctr., Inc., 187
P.3d 565, 571 (Colo. 2008) Despite knowing the name and contact information for Felton,
Defendants failed to contact Felton at any time prior to certifying Balogun. See supra.
Moreover, Defendants had access to internet web site information that they now rely upon in
reaching its decision to declare him ineligible. Accordingly, Defendants are deemed to have
constructive knowledge of any information of “facts” that Felton had, including his mistaken
belief that Balogun participated for the Marauders from 2004 through 2006, and information that
it now relies upon from unreliable internet web sites.

Third, at the time that the Defendants certified Balogun for amateurism purposes and

declared him certified and eligible to participate as a student-athlete at OU, Balogun was without
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knowledge, or the means of discovering the erroneous “facts” that Defendants wrongfully relied
upon in decertifying him. The “facts™ relied upon by Defendants are not true and correct
because at no time did Balogun participate with the Marauders or any other NAFL team after he
attained the age of 21. See supra.

Fourth, at the time that the Defendants certified Balogun for amateurism purposes and
declared him eligible to participate as a student-athlete at OU, that certification was made with
the intention that it should be acted upon by Balogun. See supra. It is axiomatic that Balogun
relied upon this certification because it was the principal basis through which he was certified
and declared eligible to participate as a student-athlete at OU. See supra.

Fifth, it is also clear that Balogun relied upon the certification by the Defendants and
acted upon it to his detriment. Had this issue arisen prior to Balogun being certified by the
NCAA, he would have been in a position to correct the erroneous “facts” provided to Defendants
to and establish that he was in fact eligible to be certified. Moreover, given that Balogun had
previously provided all pertinent information concerning his participation in the Marauders to
Defendants, is was both reasonable and justified for Balogun to rely upon Defendants’ prior
certification. Balogun’s reliance upon these representations further damaged him because he
was reasonably led to believe that he was certified and eligible to participate as a student-athlete
at OU based upon Defendants’ representations. See supra.

Under analogous circumstances, courts have estopped the NCAA from penalizing

student-athletes after having initially found them eligible to compete As student-athletes. See

Trustees of California State Univ & Colleges v. NCAA, 82 Cal. App.3d 461, 472-473 (Cal. Ct.
App. 1978) (finding that NCAA was equitably estopped from edforcing penalizing for allowing
student athletes for participating in sports activities when NCAA has previously declared athletes

eligible to compete as student athletes).
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Given the evidence of record, it is clear that Balogun is likely to succeed on the merits of
his estoppel claim against Defendants. Balogun has established that he meets the remaining
elements of entitlement to injunctive relief as stated above. See supra. As a result, Balogun is
entitled to the temporary restraining order and the injunctive relief sought herein.

B. Balogun is Likely to Prevail on His Contract Claims Against Defendants.

In this action, Balogun has asserted breach of contract and bad faith breach of contract
claims against Defendants. See Plaintiff’s Verified Petition. Under Oklahoma law, a breach of
contract claim requires a showing of the following elements: (1) a contract between plaintiff and
defendant; (2) defendant breached the contract; and (3) plaintiff suffered damages as a direct
result of the breach. See OUJI-Civ.3d No. 23.1. Given the evidence of record, it is clear that
Balogun is likely to prevail on his contract claims against Defendants.

Initially, all times relevant and material hereto, there were, and are, agreements and
contracts in place between the NCAA and OU. These agreements and contracts include the
NCAA’s Constitution and Bylaws. See Plaintiff’s Verified Petition. Other courts considering
similar issues have also concluded that the NCAA’s Constitution and Bylaws and its agreements
with member institutions constitute enforceable contracts. See Bloom v. NCAA, 93 P.3d 621,
623-624 (Colo. Ct. App. 2004); see also Oliver Opinion, Ex. “10” at pp. 11-12. In addition,
there are agreements, contracts and relationships between and among Defendants that require the
NCAA Eligibility Center to construe and apply the NCAA’s Constitution and Bylaws and
conduct 1tself in accordance with the NCAA’s Constitution and Bylaws. See Plaintiff’s Venfied
Petition.

Authorities considering issues analogous to those presented in this case have concluded
that the agreements and contracts between the NCAA and OU are clearly intended to confer

benefits on student-athletes like Balogun. See Bloom, 93 P.3d at 623-624; Oliver Opinion, Ex.
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“10” at pp. 10-12. It is also established in those cases and under Oklahoma law that third-party
beneficiaries to contract may bring actions to enforce such contracts. See id Accord Christian
v. First Capital Bank, 2006 OK CIV APP 128, 147 P. 3d 908, 913; 15 O.S. § 29 A (noting that a
contract, made expressly for the benefit of a third person, may be enforced by him at any time).

The evidence presented further establishes that Defendants breached the terms and
conditions of these contracts and further failed to act fairly and in good faith with respect to their
obligations under the contracts for several reasons. A central theme of the NCAA Bylaws is to
require ethical dealings and conduct at all times. See NCAA Bylaw 10.0. Failure to follow this
precept will result in discipline and enforcement. See id NCAA Bylaws also provide that when
investigating potential NCAA violations, the NCAA is committed to faimess in the proceedings
and is further committed to fairly treating all those involved in the investigation process. See
NCAA Bylaw 19.01.

Pertinent Bylaws also dictate that a student-athlete has the right to have his interests
represented during an investigation and that he has the right to be represented by legal counsel.
See NCAA Bylaw 32.3.6. These rights were further confirmed by the NCAA Eligibility Center
vid email with Balogun’s undersigned counsel. See email dated July 20, 2009, Ex. “8”.

Furthermore, NCAA Bylaws require that in the event a student-athlete or person with
information is interviewed, then the person interviewed must be advised that the reason for the
interview is to determine whether the person has been involved in or knows of a violation of
NCAA rules with respect to a specified individual. See NCAA Bylaw 32.3.7. NCAA Bylaws
also provide that when non-recorded interviews are used and relied upon, the witness should be
given the opportunity to review the statement and make any corrections before the NCAA may
rely upon the statement. See NCAA Bylaw 32.3.9.2. Independently, NCAA Bylaws require that
the NCAA Eligibility Center render a formal determination of facts with respect to the
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certification of a student athlete in order to trigger the review process of the NCAA with respect
to such matiers. See NCAA Bylaw 21.7.5.3.3.

Despite these contractual requirements, Defendants failed to follow them and furthermore
failed to deal with Balogun fairly and in good faith with respect to its obligations under these
requirements. For example, the NCAA Eligibility Center conducted an investigation into
Balogun’s certification for months without advising him of the investigation or giving him the
opportunity to have his interests represented in the investigation. See supra. ILikewise, the
NCAA Eligibility Center did not advise Balogun of his right to retain counsel until
approximately 5 days before he was to be interviewed. See supra. Balogun was also denied the
right to know the identity of any of the witnesses interviewed by the NCAA Eligibility Center
prior to his interview and was also not allowed to review any materials gathered by the NCAA
Eligibility Center during the investigation. See id.

The NCAA Eligibility Center further acted in bad faith by relying upon: (1) unrecorded
and unsworn statements that were allegedly obtained by the NCAA Eligibility Center during its
mvestigation; (2) unverified and unauthenticated copies of document and materials regarding the
NAFL obtained through the internet; and (3) other similar unauthenticated and unsworn evidence
m determining that Balogun should be decertified. See supra. At the same time, the NCAA
Eligibility Center acted arbitrarily and capriciously and in bad faith by: (1) certifying Balogun
without contacting persons known to Defendants who had “facts” upon which Defendants would
later rely in decertifying Balogun; (2) disregarding swom affidavits of Balogun and Rice that
mdicated that Balogun had not played with the Marauders past reaching the age of 21; (3)
failing to speak with Rice during its investigation; and (4) failing to contact or interview
Sullivan despite being given his name and knowing the nature of the information possessed by

Sullivan (namely, that information on the internet and other information concerning the NAFL is
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inaccurate and that Balogun did not participate in the NAFL after the age of 21). See supra.

In addition, during its investigation into Balogun’s certification, Defendants did not
advise all witnesses who were interviewed they had the right to be represented by legal counsel
and also did not advise the witnesses of the true purpose of the interviews was to determine if
they were involved in or had knowledge of Balogun’s violation of NCAA Rules as required by
NCAA Bylaws. See supra. During its investigation into Balogun’s certification, the NCAA also
relied upen unsworn and unrecorded statements without first having provided the statements to
the witnesses and given the witnesses the opportunity to review them and correct any
inaccuracies as required by the NCAA Bylaws. See id Thereafter, without first having reduced
the results of its investigation to writing by providing a written determination of facts concerning
Balogun’s certification and providing same to Balogun, the NCAA Eligibility Center advised
OU that Balogun was decertified. See supra.

Collectively, this evidence establishes that Defendants breached the terms and conditions
of contracts of which Balogun is a third-party beneficiary. The evidence of record also
establishes that Defendants breached the terms and conditions of the above-referenced contracts
by failing to follow the terms and conditions of the NCAA Constitution and Bylaws when it
failed to honor its prior certification of Balogun and by decertifying Balogun from being able to
participate as a student-athlete by playing football on scholarship for OU.

Authorities considering similar circumstances have held that judicial intervention is
appropriate where an association fails to act in accordance with its bylaws and violates the
contractual rights that are enforceable by student-athletes. See Bloom, 93 P.3d at 624; Oliver
Opinion, Ex. “10”; Trustees of California State University & Colleges v. NCAA, 82 Cal. App.3d
461, 472-473 (Cal. Ct. App. 1978} (courts will infervene in the internal affairs of a private

voluntary association to nullify action taken against a member in violation of its constitution and
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bylaws); California State University, Hayward v. NCAA, 47 Cal. App. 3d 533, 540-542 (Cal Ct.
App. 1975) (judicial intervention is always appropriate where an association acts in
contravention to its own bylaws).

In addition, this evidence further establishes that Defendants breached their duty to act
fairly and in good faith toward Balogun in connection with these contracts. Oklahoma law
provides that every contract contains an implied duty of good faith and fair dealing. See Gens v.
Casady School, 2008 OK. 5, 177 P.3d 565, 570; Wathor v. Mutual Assurance Adm'rs, Inc., 2004
OK 2, 87 P.3d 559, 561. This duty requires that Defendants act fairly and in good faith by acting
reasonably and honestly and not arbitrarily, capriciously or in a manner inconsistent with the
reasonable expectations of the parties including student-athletes such as Balogun. See Bloom, 93
P.3d at 624; Oliver Opinion, Ex. “10” at p. 14.

The evidence presented establishes that Defendants failed to act fairly and in good faith
and did not act reasonably in construing, administrating and following the NCAA Constitution
and Bylaws. See supra. Similarly, the evidence of record establishes that Defendants acted
arbitrarily, capriciously and in bad faith through its actions in decertifying Balogun and its
conduct during the investigation leading up to its decision to decertify Balogun without first
having issued any written or formal determination of facts supporting such a decision. See
supra. Moreover, given the evidence of record, it is clear that Defendants failed to utilize
fairness in the proceedings at issue or take steps to ensure fairness to preserve the rights and
interests of Balogun. See supra.

Thus, it is clear that it is likely that Balogun will prevail on the merits of his contract
claims against Defendants. Balogun has established that he meets the remaining elements of
entitlement to injunctive relief as stated above. See supra. As a result, Balogun is entitled to the

temporary restraining order and the injunctive relief sought herein.
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C. Balogun is Likely to Prevail on His Remaining Claims Against Defendants.
Balogun’s remaining claim is for declaratory relief. See Plamntiff’s Verified Petition.
This claim is based upon the facts associated with Balogun’s other claims in this proceeding.
See id. As a result, for substantially the same reasons stated above with respect to Balogun’s
estoppel and contract claims, Balogun is likely to prevail on the merits of his claim for
declaratory relief. In addition, Balogun has established that he meets the remaining elements of
entitlement to injunctive relief as stated above. See supra. Under analogous circumstances,
courts have granted injunctive relief to student-athletes. See Oliver Opinion, Ex. “10™. Thus,
Balogun is entitled to the temporary restraining order and the injunctive relief sought herein.
Balogun finally requests declaratory relief from this Court declaring that NCAA Bylaw
19.7 is arbitrary and capricious. It is likely, as evident by the NCAA’s past actions, that the
NCAA will threaten Balogun and even OU with “restitution” should, in the unlikely event, the
instant temporary injunction, if granted, be stayed or reversed or if it is finally determined by the
Court that injunctive relief is not or was not justified. One method of restitution would require a
forfeiture of individual records during that period or a team forfeiture. (The complete listing of
potential penalties is attached as Ex. “117.)
Bylaw 19.7 states in part:
If a student athlete who is ineligible under the terms of the constitution,
Bylaws, or other legislation of the Association is permitted to participate
in intercollegiate competition contrary to such NCAA legislation but in
accordance with the terms of a court restraining order or injunction
operative against the institution attended by such student-athlete or
against the Association, or both, and said injunction is voluntarily
vacated, stayed or reversed or it is finally determined by the courts that
injunctive relief is not or was not justified, the Board of Directors may

take any one or more of the following actions against such institution in the
interest of restitution and fairness to competing institutions: (a) through (e).
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Like Oliver, Balogun also asks — How could any entity punish an individual for accessing their
right to Court? The Defendants will counter, like in Oliver, to state that its member institutions
agrec with the Bylaw by becoming a member institution of the NCAA. This Court should
conclude, like the Oliver Court [that] just because member institutions agree to a rule or bylaw
does not mean that said bylaw is sacrosanct or that it is not arbitrary and/or capricious. {See pg.
20 of the Oliver opinion, Ex. “10.)

In the instant case, Balogun requests that the Court adopt and follow the well-reasoned
decision of the Ofiver opinion and also conlclude that Bylaw 19.7 is goveméd by a fixed standard
except that which is self serving for the Defendant. Id. This Court should also conclude
consistent with the Ofiver opinion that student-athletes must have their opporiunity to access the
court system without fear of punitive actions being garnered against themselves or the
institutions and teams of which they belong. Id. Finally, this Court should also reach the same
well-reasoned conclusion as the Oliver Court, and hold that Bylaw 19.7 may be entitled
“Restitution™ but it is still “punitive” in its achievement and fosters a direct attack on the
constitutional right of access to the Courts. 7d Therefore, like Oliver, this Court should
conclude and hold that Bylaw 19.7 is arbitrary and indeed a violation of the covenant of good
faith and fair dealing implicit in the contract with Plaintiff as a third party beneficiary.

CERTIFICATE OF COUNSEL PURSUANT TO 12 Q.S. § 1384.1

The undersigned counsel hereby certifies to the Court pursuant to 12 O.8. § 1384.1 that
he personally made attempts, on behalf of Balogun, to contact legal counsel for Defendants. The
undersigned has advised same of Balogun’s intent to appear before this Court and obtain relief in
the form of a temporary restraining order until a date and time can be set to hear Plaintiffs’

Motion for Temporary Injunction. Because immediate and irreparable harm and damage will



result to Balogun absent the entry of an immediate restraining order, this Court should enter said
order immediately and without notice to that adverse party.

WHEREFORE, Balogun respectfully request that the Court grant a temporary restraining
order and set for hearing as expeditiously as the Court’s calendar will permit Plaintiff’s Motion
for Temporary Injunction; that the Court grant a temporary injunction at such further hearing, of
the same substance as the temporary restraining order, ordering that Defendants and their agents,
employees, contractors, assigns, and successors-in-interest are enjoined, prevented and restrained
from: (1) formally and effectively decertifying Balogun resulting in his inability to participate as
a student-athlete at OU; (2) taking any other action that will or may adversely impact Balogun’s
certification and eligibility to participate as a student-athlete on a football scholarship at OU; and
(3) terminating or allowing the lapse of the current stay of the decertification period with respect
to Balogun which will enable Balogun to continue to practice and participate as a student-athlete,
pending a decision on the merits of Balogun’s request for permanent injunctive relief as
described more particularly in Plaintiff’s Verified Petition until further Order of the Court, and
that Balogun be granted such other and further relief as this Court deems just and equitable.

Respectfully Submitted,

Sk 4.

Stanley M. Ward, OBA#9351
Woodrow K. Glass, OBA#15690
Scott F. Brockman, OBA#19416
Scott K. Thomas, OBA #21842
Zachary K. Bradt, OBA #22073
WARD & GLASS, L.L.P

1821 E. Imhoff Road, Suite 102
Norman, Qklahoma 73071
405-360-9700 Telephone
405-360-7902 Facsimile
ATTORNEYS FOR PLAINTIFF
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CERTIFICATE OF SERVICE

This is to certify that on the 18" day of August 2009, a true and correct copy of the above
and foregoing was mailed, certified mail, return receipt requested, and transmitted via email and
facsimile, to the following:

Via Fax 816-474-3216

Mr. Jonathan F. Duncan

Spencer Fane Britt & Browne, LLP
1000 Walnut Street, Suite 1400
Kansas city, MO  64106-2140
jduncan@spencerfane.com
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EXHIBIT 7

UNIVERSITY OF CKLAHOMA
Athietics Compliance Ctfice

AFFIDAVIT

COMES NOW Ademola “Mike” Balogun and having been first duly swom hereby
affirms that the following affidavit is made on his persopal knowledge of the facts and that the
same are true and correct to the best of his knowledge and memory.

1. I, Ademola “Mike” Balogun (“Balogun”), certify that I am a legal resident of the
United States who is at least eighteen (18) years old. My date of birth is September 28, 1983.

2. I graduated from Suitland High School in Upper Marlboro, Maryland in May
2001. '

3. From June 2003 until August 2004 (two seasons), I participated with the
Maryland Marauders (“Marauders™) football team. The Maryland Marauders are an organization
in the National American Football League (“NAFL"™), which is an amateur Ieague. During the
fime that I played football for the Marauders, I was 19 and 20 years of age.

4. During the time ¥ played football for the Marauders, I paid for all my expenses
. Including lodging, meals, transportation, etc, I also had to pay a $25.00 referee fee to participate
in the league.

5. I did not play organized football for the Marauders, or any other National
American Football League team, after my 21% birthday.

6. From August 2006 until spring 2008, I attended, and played football at,
Lackawanna Junior College, which is located in Scranton, Pennsylvania.

7. Upon completion of junior college at Lackawanna Junior College, I registered
with the NCAA Clearinghouse (Exhibit A). In May, 2008, Kara Koestner from the NCAA e-
mailed me questions regarding my participation with the Maranders. I provided her with
answers to all the questions she asked and also provided her with the name and phone number of
the coach of the Marauders, Dennis Felton (Exhibit B).

PLAINTIFF'S
EXHIBIT
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EXHIBIT 7

UNIVERSITY OF OKLAHOMA
Athletics Compfiance Office

AFFIDAVIT

COMES NOW Ademola “Mike” Balogun and having been first duly swom hereby
affirms that the following affidavit is made on his personal knowledge of the facts and that the
same are true and correct {o the best of his knowledge and memory.

1. i, Ademola “Mike” Balogun (“Baloguif’ , certify that I am a legal resident of the
United States who is at least eighteen (18) years old. My date of birth is September 28, 1983.

2, . I graduated from Suitland High Scheol in Upper Marlboro, Maryland in May
2001.

3. From June 2003 until August 2004 (two seasons), I participated with the
Maryland Marauders (“Marauders™) football team. The Maryland Marauders are an organization
in the National American Football League (“NAFL"™), which is an amateur league. During the
time that I played football for the Marauders, I was 19 and 20 years of age.

4, During the time 1 played football for the Marauders, I paid for all my expenses
mcluding lodging, meals, transportation, etc.  also had to pay a $25.00 referee fee to participate
in the league.

5. I did not play organized football for the Marauders, or any other National
American Foothall League team, after my 21% birthday.

6. From August 2006 until spring 2008, I attended, and played football at,
Lackawanna Junior College, which is located in Scranton, Pennsylvania.

7. Upon completion of junior college at Lackawanna Jumior College, I registered
with the NCAA Clearinghouse (Exhibit A). In May, 2008, Kara Koestner from the NCAA e-
mailed me questions regarding my participation with the Maranders. I provided her with
answers to all the questions she asked and also provided her with the name and phone number of
the coach of the Marauders, Dennis Felton (Exhibit B).

PLAINTIFF'S
EXHIBIT
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8. After I provided Kara Koestner with responses to all her question, the NCAA
certified my eligibility (Exhibit B).

9. Upon arrival on campus at the University of Oklahoma in approximately July
2008, the Athletics Compliance Department (“Department™) provided me with rules education.
The Department also inquired about my participation in the NAFL, with the Marauders, seasons
of competition and potential pay from the Marauders and/or the NAFL. [ provided the same
responses fo the Department as I provided to the NCAA and specifically provided the
Department the information that I paid for all my own expenses while I played in the NAFL and

that I did not play organized football for the Marauders or any NAFL tearn after my 21
birthday.

Printed Name: Aéaem\q M&:\xw\ '15»\4@»?\
Signature: 74 ’Su(.x.&l——-/ Date: 9 ZI& ZOS

Addressi__ /3503 Skaton 3l dhrmen OF. T3019

Title:
Executed on this day of , 20,
Subscribed and swom to  before me this day of
,20 .
Notary Public
[SEAL]

My Commission Expires:
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EXHIBIT &8

UNIVERSITY OF OKLAHOMA
Afhletics Compliance Office
AFFIDAVIT

COMES NOW Gary Rice and having been first dufy sworn hereby affirms that the following affidavit
is made on his personal knowledge of the facts and that the same are true and correct to the best of his

knowledge and memory.
1. 1, Gary Rice, certify that I am a legal resident of the United States who is at least

eighteen (18) years old.
2. I previously was the owner of the Maryland Marauders from 2003 to 2005, an

amateur football tcam in the North American Football League {NAFL).

3. During the time I was the owner of the Maryland Marauders, Mike Balogun
(“Balogun™) participated as a member of said team; therefore, I am familiar with, and have
knowledge of, the football activities of Balogun and have sufficient knowledge to make the

following statements.
I state that Balogun was member of the Maryland Marauders and only participated

4,
with said team during the 2003 and 2004 seasons.
5. The NAFL season traditionally operates from June through September. Roth the
2003 and 2004 Maryland Marauders seasons operated from June through September.
Balogun’s date of birth is Scptember 28, 1983. I certify that to the best of my

6.
knowledge, Balogun did not participate in competition for the Maryland Marauders subsequent to

his twenty-first (21%) birthday.

Printed Name: f'?)ﬂ 4] [Z('C c
2277 T

Signature: /\hﬂy 6&/

e
Address:__ /223 ﬂ{‘/(// fr ST

Title: (Ve .
" Executed on this _{{1 day of p(-'bm'a)ﬁ » 2009, .

Subscribed and sworn to before me this 9‘7 day ji‘/()b U

- Notary Public

PLAINTIFF’'S
EXHIBIT




[SEAL]

My Commission Expires:

Sephndon J5, ,za{/

WANDA DUNCAN
'NOTARY PUBLIC
PRINCE GEORGE'S COUNTY
MARYLAND

MY COMINSSION EXPIRES SEP, 25, 2011
H27[07
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STUDENT REPORT

Clearinghouse ID: 578031735 Date Printed: 12-Jan-03
Name: BALOGUN, ADEMOLA M Record Date:  28-May-08
Address: 8313 CHESTERGROVE TERRACE
UPPER MARLBORO, MD 20774
DOB: 23-Sep-83
Enrollment Period: FALL 2008

Sport Selection: MEN'S FOOTBALL

College information

The chgibility center CANNOT accept this report by mail or fax, all amateurism
questions MUST be completad online. PLAINTIFF'S

EXHIBIT

.




Coliege Name UEckawanna

Date Entered MontivYear | 06/2006

Date Graduated or Withdrawn MonthvYear [ 05/2008

Attended Full Tima? | Yes

Did you participate i athlefics at that schosl? Competed

Coliege Name [

Date Entered Month/Year L

Date Graduated or Withdrewn MonthYear |

Attended Full Time? [

Did you participate in athletics at that school? |

College Name L

Date Entered MonthfYear ‘

Date Graduated or Withdrawn Month/Year L

Attended Full Time? |

Bid you participate in athletics at that school?

College Name I

Date Entered Month/Year L

Date Graduated or Withdrawn Mmﬂﬂear[

Atiended Full Time? |

Did you participate in athletics at that school? ‘

3a._ After you enrolled in college as a fulltime student, I ND

have you ever asked to be placed on a professional
draft list?

3b. After you enrofled in college as a fullk-ime student, ] No

L

have you ever competed in an event and accepted
prize maney?

3c. After you enrolied in coliege as a full-ime student, I No

have you ever compatad In an avent where any part of
YOUur expenses were paid for by anyone other than your
family, your team, or the sponsor of the event?

3d. After you enrolied in college as a fulltime student, LND

have you ever been paid to compete in MEN'S
FOOTBALL?

3e. After you enrolied in college as a full-tims student, | No

have you ever agreed o compete on a professional
sports tearmn?

3. After you enrolled in college as a full-ime student, l Na

have you ever competed on MEN'S FOOTBALL team
where anyone received more than their expenses o
play on the team?

3g. After you enrolled in college as a ful-ime student, I No

have you ever had a professicnal sports tzam pay any
of your expenses for a practics or tryoui?

The eligibility center CANNOT accept this report by maii or fax, all amaieurism
questions MUST be completed online.

Page 2 of 3



No

4a. Iid you continue 1o compete in MEN'S No j

FOOTRBALL?

The eligibility center CANNOT accept this report by mail or fax, all amateurism Page 3 of 3
questions MUST be completed andine. X



——Original Message-—--

From: Koestner, Kara <kkocsmbr@aca@_erg> _—
To: rmab4life@aol.com

Sent: Wed, 28 May 2008 2:23 pm

Subject: RE: NCAA Amateurism Review

Thanks, Ademola. You are now final certified for amateurism purposes.

Kara Koestner
Administrative Assistant

for Amateurism Cerfification
NCAA, Eligibility Center
Fax: 317/968-5103

KKoestner@ncaa org

From: mabdlife@aol.com [mailto:ma
Sent: Wednesday, May 28, 2008 2:20 PM
.To: Koestner, Kara

Subject: Re: NCAA Amateunsm Review

When you played for Maryland Marauders did you receive any of the following:
Transportation to and from games and practices: no i drove my own car
Lodging for away games: no

Meals in conjunction with practice or competition: no

Uniforms or equipment: had my ow ni

Health or medical insurance: no

* » 0 & »

Did you pay a fee to participate on thls team? If so, how much and was it 2 onetime fee?: i paid
a $25 referee fee

1 PLAINTIFF'S
' EXHIBIT




Did you receive any kind of compensation or salary while playing on this team?: no

How long did you compete for this team?: 8 weeks

-——Original Message-----

From: Koestner, Kara <kkoestner(@ncaa.org>
To: mmabdlife@aol.com

Sent: Wed, 28 May 2008 2:00 pm

Subject: RE: NCAA Amateurism Review

Hi Ademola:

When you played for Maryland Marauders did you receive any of the following:
Transportation to and from games and practices

Lodging for away games

Meals in conjunction with practice or competition

Uniforms or equipment

Health or medical insurance

Did you pay a fee to participate on this team? If so, how much and was it 2 onetime fee?
Did you receive any kind of compensatioﬁ or salary while playing on this team?

How long did you compete for this team?

Please respond at your earliest convenience.

Kara Koestner
Administrative Assistant

for Amateurism Certification
NCAA Eligibility Center
Fax; 317/968-5103
KKoestner@ncaa org

From: rmab4jife@aol.com imaflto:nﬁaMi“E@aol.mml

Sent: Wednesday, May 28, 2008 1:36 PM
To: Koestner, Karg
Subject: Re: NCAA Amateurism Review

Dear Ms. Koestner

In reference to the questions you asked about what i did in between graduating high school and enrolling into
college i did play some games with a team named the maryland marauders, the team contact is Mr. dennis felton
he can be reached at 202-256-5144 for any additional information. If this issue can be resolved today it would
help me out alot cause i transfer to my next school which is Oklzhoma on may 29 which is tomorrow and would
like this matter to be resolved befote i step on campus.

=C2  Thank you,
Ademola Balogun

2



----QOriginal Message----

From: Koestner, Kara <kkoestner@ncaa.org>

To: RMABALIFE@AOQOL.COM

Sent: Wed, 28 May 2008 11:07 am P
Subject: NCAA Amateurism Review o

Dear Ademola:

Thank you for registering with the NCAA Eligibility Center. We have received your registration form and have determined
that your amateurism record requires some additional review.

In order for our staff to continue a review of your case, we need additional some information and would appreciate any
assistance that you can provide. In this regard, please answer the following questions:

You indicated that you graduated from high schoo! in May 2001 but did not enrolt right away at a two-year or four-year
coflege.
What were you doing from the Fall of 2001 to the Fall of 2006 when you enrolied at a institution full-ime?

Did you compete on any football teams during this ime?
If so please list the name of the team, a contact for the feam, the league the team played in and the dates of competition.

Please note that NCAA regulations require you to provide complete and accurate information to the NCAA regarding your
amateur status and activities. Further, you also have the opportunity to enlist the help of the athletics department )
compliance staff of an NCAA Division | or |l institution to assist you in this process. It is not necessary for you to work with
an institution, but that option is available to you.

Please respond to this request immediately so that our staff may continue to process your case. Should you have any
questions, please do not hesitate to contact me. Thank you for your assistance and | look forward to hearing back from
you.

Sincerely,

Kara Koestner
Administrative Assistant

for Amateuriem Certification
NCAA Eligibility Center
Fax: 317/968-5103
KKoestner@ncaa.org

This email and any attachments may conta in confidential and privileged information. If you are not the
intended recipient, please notify the sender immediately by return email, delete this message and destroy any
copies. Any dissemination or use of this information by a person other than tbe intended recipient is
unauthorized and may be illegal.

Stay inforrned, get connected and more with AOL on your phone. .

This email and any attachments may contain confidential and privileged information. If you are not the infended
recipient, please notify the sender immediately by return email, delete this message and destroy any copies. Any
dissemination or use of this information by a person other than the intended recipient is unauthorized and may
be illegal. :

Stay informed, get connected and more with ADL on vour phone. ) .
This email and any attachments may contain confidential and privileged information. If you are not the {ntended
recipient, please notify the sender immediately by return email, delete this message and desiroy any copies. Any

3



dissemination or use of this information by a person other than the intended recipient is unauthorized and may
be iilegal.

-

Get a free MP3 every day with me'fgpinner.mm toolbar. Get it Now.
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NCAA INITIAL-ELIGIBILITY DECISIONS

ADEMOLA BALOGUN
SSN: 578-08-1735
Date: 12-Jan-09

Date 10.1 Statement was signed: 25-Apr-08

Sport Div.  AMATEURISM STATUS ACADEMIC STATUS
MEN'S FOOTBALL B4 Final Certifted Preliminary
DAl Final Certified Prefiminary

PLAINTIFF’'S
EXHIBIT
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Leonard, Jason D.

From: Leonard, Jason D.

Sent: Monday, January 12, 2009 10:00 AM

To: Lori Ebihara; Dan Beebe; Tim Weiser

Subject: RE: Foothall Student-Athlete Mike Balogun

Attachments: image001.jpg; NCAA-Balogun.pdf;, Ademoia Balogun Final Amateurism Certification. pdf,

Ademoia Balogun Amateurism Certification.pdf

Lord,

In response to your email dated January 9, 2009, please be advised that the University of Oklahoma
(“University”) currently has Mike Balogun (“Mike”) classified as a junicr and therefore, one year of eligibility
remaining. Our information (classification) is based on the investigation the NCAA conducted related to
Mike’s certification (see attached e-mail and certification dated May 28, 2008) and on the Athletics Compliance
Department’s (“Department™) conversations with Mike. As shown in the email, through its certification
process, the NCAA inquired of Mike as to this issue and, having satisfied any concerns, certified him. The
relevant information discovered is as follows.

Mike’s date of birth is September 28, 1983. Mike graduated from Suitland High School in May 2001 at
seventeen (17) years of age. After high school, Mike played football in the National American Football League
(“NAFL™) for the Maryland Marauders when Mike was nineteen (19) years of age and when Mike was twenty
(20) years of age. Mike advised that he attended a tryout for the NAFL in June 2005, when Mike was twenty-
one (21) years of age, but he did not play in any games that season or any season thereafter. When asked, Mike
confirmed that he did not play organized football for anyone, including the NAFL, after he turned twenty-one
(21) years of age, which is consistent with the NCAA’s findings (see attached e-mail). Mike’s first fulltime
enrollment in college was at Lackawanna Junior College (“Lackawanna™) in Fall 2006, where he played
football from Fall 2006 to Spring 2008. Mike, thereafter, enrolled at the University and began classes in July,

2008.

Also, during the conversations with Mike, it was discovered that Mike was never paid any monies for the so-
called “semi-pro league”. I personally called John Shukie at the NCAA to gather information regarding the
NAFL and find out how the NCAA classified the NAFL League. I also inquired of John if the NCAA had ever
found that the NAFL had paid its players. John informed me that the NAFL was nota “semi-pro league”, that
the players that participated in the NAFL were not paid, and that the NCAA considered the league as “amateur” -
as opposed to semi-pro. I also confirmed that Mike did not receive any monies from the NAFL league, the

same as the NCAA did.

Since I was at home during the BCS National Championship, I also heard the announcer make the statement
and knew that questions would be raised. If you, or the reporting institution, find any information contrary to
what we have provided, please advise immediately.

Finally, I provided the Big 12 this information subject to the protection of FERPA. Please protect Mike’s
FERPA rights if you feel the nced to explain the findings in this e-mail to anyone including, the reporting
institution. I hope this helps. Please advise if you need any additional information.

PLAINTIFF'S

) EX&BIT




From: Lori Ebihara [mailto:Lori@Big12Sports.com)]
Sent: Friday, January 09, 2000 5:36 PM

To: Leonard, Jason D.

Cc: Dan Beebe; Tim Weiser; Castigliong, Joseph R.
Subject: Football Student-Athlete Mike Balogun

Dear Jason:

This is in regard to last night’s telecast of the BCS national championship game and an inquiry we received
about information that was shared by the commentators regarding student-athlete Mike Balogun. Specifically,
it was brought to our attention that the commentators noted the Mr. Balogun was 25 years of age, played semi-
professional football and competed at a junior college prior to his fall 2008 enrollment at the University of
Oklahoma.

Given the student-athlete’s age and competitive background, including junior college enroliment, please note
that the inquiry was presented in the context of Bylaw 14.2.3.5 (Participation After 21% Birthday).

NCAA Bylaw 14.2.3.5. In sports other than tennis and swimming and diving, any participation as an
individual or a team representative in organized sports competition by a student during each 12-month
period after the student's 21st birthday and prior to initial full-time enrollment in a collegiate institution
shall count as one year of varsity competition in that sport. Participation in organized competition during
time spent in the U.S. armed services shall be excepted. (Note: In swimming and diving, Bylaw 14.2.3.5
applies to a stndent-athlete who is not subject to Bylaw 14.2.3.2. If a student-athiete triggers both
Bylaws 14.2.32 and 14.2.3.5, only Bylaw 14.2.3.2 applies.) (Revised: 1/10/90, 1/16/93, 1/10/95
effective 8/1/95 for those student-athietes first entering a collegiate institution on or after 8/1/95, 1/9/96
effective 8/1/96 for those student-athletes first entering a collegiare institution on or after 8/1/92,
6/10/04)

Thank you in advance for providing Mr. Balogun’s seasons of eligibility used as well as his competitive histf)ry
so that we can provide a timely follow-up response to this inquiry and any others that may be forthcoming
based on the information shared on last night’s national telecast.

If you have any questions please do not hesitate to contact me.

- Lori



MEMORANDUM

TO: NCAA Amateurism Department, Stephen Webb
FROM: Athletics Compliance Deparitment — University of Oklahoma
DATE: March 6, 2009

SUBIECT: Ademola “Mike” Balogun

As you are aware, the University. of Oklahoma (“University”} football team played int the BCS

National Championship on January 8, 2009. During the broadcast of said game, the announcers

made the comment that Ademola “Mike” Balogun, the University's starting linebacker, played
semi-pro football prior to his enrollment in junior college and prior to Mike's enrollment at the

University, The following day, January 9, 2009, the University of Oklahoma Athletics

Compliance Department {“Department”) received an e-mail from a member of the Big 12
Conference staff requesting information regarding Mike’s season of competition as well as his
competitive history (See Exhibit 1). The Department responded with a detailed analysis

outlining #ts knowledge (and previous investigation) of Mike’s participation in the National

American Footbali League [“NAFL”), the NCAA's inquiry into the same and the resulting
classification by the NCAA of Mike as a junior with one year of eligibility remaining (See Exhibit
2). In response to the information provided, the Big 12 was satisfied with the University’s
investigation into this matter (See Exhibit 3). ‘

The Department thereafter received a phone call from Florida State’s (“FSU”} Compliance
Department. During the phone call, it became evident that FSU had seen the broadcast and
inquired of the Big 12 to investigate the matter. The FSU Compliance Department stated that
they were aware of a box score on the internet that reflected that Mike played after his 21"
birthday. The Department's response was that we were aware of the box score; however,
based on our prior investigation the box score was incorrect. Regardless, the Department
decided to again investigate the matter.

The Department contacted Dennis Felton, a former assistant coach for the Maryland
Marauders, who stated that he thought that Mike played during the 2004, 2005 and 2006
seasons; therefore, it is conceivable, if Dennis’s memory is correct, that Mike played organized
football after Mike's 21% birthday.

The purpose of this Memorandum (anhd supporting documentation) is to present this matter to
the NCAA Amateurism Department to ensure that the University and the NCAA are aligned in
their understanding of Mike's amateur status and current dassification {“junior”). The
University's position (classification) in this matter is based on the investigation the NCAA
conducted related to Mike's certification, the Department’s investigation into Mike's
participation in the NAFL, which includes a conversation with Terry Sullivan, the former

PLAINTIFF’
g EXHIBIT
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Commisstoner of the NAFL (See Exhibit 4 and Exhibit 5}, investigation/conversations with Mike
Balogun, the Department’s conversations with John Shukie {See Exhibit 6) at the NCAA, and the
sworn affidavits from Mike Batogun and Gary Rice, the owner of the Matyland Marauders from
20032-2005 (See Exhibit 7 and 8).

We, at the University of Oklahoma, are fully aware of our NCAA requirements and want to take
every opportunity available to ensure that we do not violate any NCAA rules and regulations.
Though we feel that you will reach the same condusion that we have in regards to Mike's
classlification, we are sending you this information and request that you review the same. If you
have any questions, comments ot need any additional information, please do not hasitate to
contact us.



e o . ) EXHIBIT 1

e

téonard; Jason D, T

From: Loti Ebinara [Lor@Big12Sports.com]

Sent: Friday, January (03, 2009 5:38 PM -

Tor U Tiectard, IaSoRDL U T o
ce . “Dian Beebe: Tim Weiser; Caslighone, Joseph R.
Subject: Football Student-Athiete Mike Balogun

Dear Jason

*

This is o regard to last night's telecast of the BCS natiopal championship geme and an inguiry we received
about information that was shared by the commentators regarding student-athlete Mike Balogun. Specifically,
it was brought to our attention that the commentators noted the Mr., Balogun was 25 years of age, played semi-
professional footbail and competed at & junior collepe prior to his fall 2008 enrollment at the University of
QOklahoma, , '

Given the student-athlete’s age and competitive background, including junior college enrollment, please note
that the inquiry was presented in the context of Bylaw 14.2.3.5 (Participation After 21 Birthday).

NCAA Bylaw 14.2.3.5. In sports other than tennis and swimming and diving, any participation as an
individual or a team representative in organized sports competition by a student during each 12-month
period afier the student's 21st birthday and prior to initial full-time enroliment in a collegiate institution
shall count as ope year of varsity competition in: that sport. Participation in organized competition during
time spent in the U.S. armed services shall be excepted. (Note: In swimming and diving, Bylaw 14.2.3.5
applies to a student-athlete who is net subject to Bylaw 14.2.3.2. I a student-athlcte triggers both
Bylaws 14.2.3.2 and 14.2.3.5; only Bylaw 14.2.3.2 applies.) (Revised: 1/10/90, 1716/93, 1/10/95
effective 8/1/95 for those student-athletes first entering a collegiate institution on or after 8/1/95, 1/9/96
effective 8/1/96 for those student-athletes first entering a collegiate institution on or dfter 8/1/92,
6/10/04) '

Thank you in advance for providing Mr. Balogun's seasons of eligibility used as well as his competitive hist?ry
so that we can. provide a timely follow-up response to this inquiry and any others that may be forthcoming

based on the information shared on Jast night’s national telecast.
" H you have any qucsﬁons please do not hesitate to contact me.



EXHIBIT 2

Leonard, Jason D,

From: Leonard, Jason D.

Sent: Monday, January 12, 2008 10:00 AM

To: "t ori Ebihara’; Dan Beebe; Tim Weiser

Subject: RE: Football Student-Athlete Mike Balogun ]
Attachments: image001.jpg; NCAA-Balogun.pdf, Ademola Balogun Final Amateurism Certification.pdf;

Adermolz Balogun Amateurism Ceriification. pdf

Lori,

In response to your email dated January 9, 2009, please be advised that the University of Oklahoma
(“University™) currently has Mike Balogun (“Mike™ classified as a junior and therefore, one year of eligibility
remaining, Our information (classification) is based on the investigation the NCAA conducted related to
Mike’s certification (see attached e-mail and cerfification dated May 28, 2008) and on the Athletics Compliance
Department's (“Department”) conversations with Mike. As shown in the email, through its certification '
process, the NCAA inquired of Mike as to this issue and, having satisfied any concerns, certified him. The
relevant information discovered is as follows.

Mike’s date of birth is September 28, 1983. Mike graduated from Suitland High Scheol in May 2001 at
seventeen (17) years of age. Afier high school, Mike played football in the National American Football League
(“NAFL”) for the Maryland Marauders when Mike was nineteen (19) years of age and when Mike was twenty
(20) years of age. Mike advised that he attended a tryout for the NAFL in June 2005, when Mike was twenty-
one (21) years of age, but he did not play in any games that season or any season thereafter. When asked, Mike
confirmed that he did not play organized football for anyone, including the NAFL, after he tumed twenty-one
(21) years of age, which is consistent with the NCAA’s findings (see attached e-mail). Mike’s first fulltime
enrollment in college was at Lackawanna Junior College (“Lackawanna™) in Fall 2006, where he played
football from Fall 2006 to Spring 2008. Mike, thereafter, cnrolled at the University and began classes in July,
2008.

Also, during the conversations with Mike, it was discovered that Mike was never paid any monies for the so-
called “semi-pro league”, I personally called John Shukie at the NCAA to gather information regarding the
NAFL and find out how the NCAA classified the NAFL League. [ also inquired of John if the WNCAA had ever
found that the NAFL had paid its players. John informed me that the NAFL was nota “semi-pro league”, that
the players that participated in the NAFL were not paid, and that the NCAA considered the league as “amateur”
as opposed to semi-pro. 1 also confirmed that Mike did not receive any monies from the NAFL league, the

same as the NCAA did.

Since I was at home during the BCS National Championship, I also heard the announcer make the statement
and knew that questions would be raised. If you, or the reporting institution, find any information contrary to
what we have provided, please advise immediately. :

Finally, I provided the Big 12 this information subject to the protection of FERPA. Please protect Mi]gc’s
FERPA rights if you feel the need to explain the findings in this e-mail to anyone including, the reporting
institution. I hope this helps. Please advise if you need any additional information.




From: Lori Ebihara [mailo:Lori@Bigl2Sports.com)
Sent: Friday, January 9, 2009 5:36 PM

- —Toa-teonard;Jason-Ds y
Cc: Dan Beebe; Tim Weiser; Castiglione, Joseph R.
Subject: Football Student-Athlete Mike Balogun

Dear Jason:

This is in regard to last night’s telecast of the BCS national championship game and an inquiry we received
about information that was shared by the commentators regarding student-athlete Mike Balogun. Speciﬁca]l;:,
it was brought to our attention that the commentators noted the Mr, Balogun was 25 years of age, plz}ycd semi-
professional football and competed at a junior college prior to his fall 2008 enrollment at the University of
Oklahoma.

Given the student-athlete’s age and competitive background, including junior co!leg? e.nmllmcnt, please note
that the inguiry was presented in the context of Bylaw 14.2.3.5 (Participation After 21% Birthday).

NCAA Bylaw 14.2.3.5. In sports other than tennis and swimming and diving, any participation as an
individual or a team representative in organized sports competition by a student during c.ach .1 2—3110{11]1
period afier the student's 21st birthday and prior to initial full-time enrollment in a collegiate institution
shall count as one year of varsity competition in that sport. Participation in organized competition during
time spent in the U.S. armed services shall be excepted. (Note: In swirming and diving, Bylaw 14.2.3.5
applies to a student-athlete who is not subject to Bylaw 14.2.3.2. If a student-athlete triggers both
Bylaws 14232 and 14.2.3.5, only Bylaw 14.2.32 applies.) (Revised: 1/10/90, 1/1 6/93, 1/10/95
effective 8/1/95 for those student-athletes first entering a collegiate institution on or after 8/1/95, 1/9/96
effective 8/1/96 for those student-athletes first entering a collegiate institution on or after 8/1/92,
6/10/04)

Thank you in advance for providing Mr. Balogun’s seasons of eligibility used as well as his competitive histf)ry
so that we can provide a timely follow-up response to this inquiry and any others that may be forthcoming
based on the information shared on last night’s national telecast.

If you have any questions please do not hesitate to contact me.

- Lori



EXHIBIT A

Clearinghouse ID:
Name:

Address:

DOB:
Enroliment Period:

Sport Selection:

STUDENT REPORT

578081735 Date Printed: 12-Jan-09
BALOGUN, ADEMOLA M Record Date:  28-May-08
5913 CHESTERGROVE TERRAGE

UPPER MARLBORO, MD 20774

28-Sep-83

FALL 2008

MEN'S FOOTBALL ’

Yes

College Information

The eligibility center CANNOT accept this report by mal o fax, all amateurism Page 10of 3
guestions MUST be completed onfine.



College Name Eackawanna

Date Entersd Month/Year | 06/2006

Date Graduated or Withdrawn Month/Year [_DSIZOOS

Attended Full Time? | Yes

Did you participate in athletics at that school? | Competed

Coliege Name‘

Date Entered MonﬂWear]

Daie Graduated or Withdrawn Month/Year |

Attended Full Time? |

Did you participate in athietics at that schoot? |

CollegeNamBI

Date Entered MonthfYear |

Date Graduated or Withdrawn Month!‘r’earl

Attended Full Time? |

Did you participate in athletics at that school? |

College Name[

Date Entered Month/Year |

Date Graduated or Withdrawn Month/Year |

Aftended Full Time? |

Did you participale in athletics at that school? r

3a. After you enrolled in college as 2 fufi-time student, | Ng

have you ever asked to be placed on a professional
| . : draft list?
|

3b. After you enrolled in college as a full-fime student, [ Ng

have you ever competed in an event and accepted
prize money?

3c. After you entolled in college as a full-ime student, I Ne

have you ever compated in an event where any part of
your expenses were paid for by anyone other than your
family, your team, or the sponsor of the event?

3d. After you enmolled in college as a fulHime student, 1 No

have you ever been paid to compete in MEN'S
FOOTBALL?

" Be. After you enrolied in coliege as a full-ime student, | N

have you ever agreed to compete on a professional
sports feam?

3. After you enrolled in coliege as a fulime student, mo

have you ever competed on MEN'S FOOTBALL team
where anyone recelved more than their expenses to
play on the team?

3g. After you snrolied in college as a full-time sfudent, l No

have you ever had a professional sports feam pay any
of your expenses for a praciice or tryout?

The eligibility center CANNOT accept this report by mail or fax, all amateurism
questions MUST be complsted oniine. :

Page2of 3



4a. Did you continue to compete in MEN'S | No

FOOTBALL?

The efigibility center GANNOT acoapt this report by mall o fax, all amateurism
gquestions MUST be completed online.

Page 3of 3



NCAA Eligibility Center ‘ Page 1 of 1

NCAA INITIAL-ELIGIBILITY DECISIONS

ADEMOLA BALOGUN
SSN: 578-08-1735
Date: 12-dan-09

Date 10.1 Statement was signed: 25-Apr-08

Sport Div.  AMATEURISM STATUS ACADEMIC STATUS
MEN'S FOOTBALL D4 Final . Certified Prelminary
D-U Final Certified Preliminary
o

: ht'tps:ﬂwebl.ncaé_org!elig;ibﬂityoentcﬂcoﬂeaelrenortdo?event—*dééisionMairbt&ncsFolder... 1/12/2009



EXHIBIT B

-—Original Message---—

From: Koestner, Kara <kkoestner@maa.9rg>
To: rmabdlife@acl.com

Sent: Wed, 28 May 2008 2:23 pm

Subject: RE: NCAA Amateurism Review

Thanks, Ademala. You are now final certified for amateurism purposes.

Kara Koestner
Administrative Assistant

for Amateurism Certification
NCAA Eligibility Center
Fax: 317/968-5103
KKoesiner@@ncaa.o

From: rmab4life@@aocl.com [maitnimmabdiife@and.com)
Sent: Wednesday, May 28, 2008 2:20 PM

.To: Koestner, Kara

Subject: Re: NCAA Amateurism Review

When you played for Maryland Marauders did you receive any of the following:
Transportation to and from games and practices: no i drove my own car
Lodging for away games: no
Meals in conjunction with practice or competition: no
Uniforms or equipment: had my ow n
Heatth or medical insurance: no

¥y ® 9 0 @B

Did you pay a fee to pariicipate on thls team? if so, how much and was it a onetime fee?: [ paid
a $25 referee fes




Did you recaive any kind of compensation or salary while playing on this team?: no

How iong did you compete for this team?: 9 weeks

----- Original Message——

From: Koestner, Kara <kkocstner(@ncaa.org>
To: rmabdlifef@an).com

Sent: Wed, 28 May 2008 2:00 pm

Subject: RE: NCAA Amateurism Review

Hi Adetmola:

When you played for Marytand Marauders did you receive any of the following:
Transportation to and from games and practices ' )

t.odging for away games

Meals in conjunction with practice or competition

Uniforms or equipment

Health or medical insurance

Did you pay a fee to participate on this team? If so, how much and was it a onetime fea?
Did you receive any kind of compensation or salary while playing on this team?

How long did you compete for this team?

Please respond at your earliest convenience.

Kara Koestner
Administrafive Assistant

for Amateurism Cerfification
NCAA Eligibility Center
Fax: 317/968-5103
KKoesiner@ncaa.omn

From; rmabdlife@aol.com [mailto: life@aol.com
Sent: Wednesday, May 28, 2008 1:36 PM

To: Koestner, Kara

Subject: Re: NCAA Amateurism Review

Dear Ms. Koestner

Tn reference to the questions you asked about what i did in between graduating high school and enrolling into
college i did play some games with a team named the maryland marauders, the team contact is Mr. dennis felton
he can be reached at 202-256-5144 for any additional information. If this issue can be resolved today it would
help me out alot cause i transfer to my next school which is Oklahoma on may 29 which is tomorrow and would
like this matter to be resolved before i step on campus.

=C2  Thankyon,
Ademola Balogun

2



' —---Original Message——-

From: Koestner, Kara <kkoestner{@ncaa.org>

To: RMABALIFE@AOL.COM

Sent: Wed, 28 May 2008 11:07 am s
Subject: NCAA Amateurism Review B

Dear Ademola:

Thank you for registering with the NCAA Eligibility Center. We have received your registration form and have defermined
that your amateurism record requires scme additional review.

In arder for our staff to continue a review of your case, we nead additional some information and would appreciate any
assistance that you can provide. In this regard, please answer the following guestions:

You indicated that you graduated from high school in May 2001 but did not enroll right away at a twa-year or four-year
callege.

What were you doing from the Fall of 2001 fo the Fall of 2006 when you enrolled at a institution full-time?

Did you compete on any football feams during this time?

If so please list the name of the team, a contact for the team, the league the team played in and the dates of competition.

Please note that NCAA regulations require you o provide complete and accurate information to the NCAA regarding your
armateur status and activities. Further, you also have the opportunity to enlist the help of the athletics department

 compliance staff of an NCAA Division | or If institufion to assist you in this process. Itis not necessary for you fo work with

an institution, but that option is available to you.

Please respond to this request immediately so that our staff may continue to process your case. Should you have any
guestions, please da not hesitate to contact me. Thank you for your assistance and | iook forward o hearing back from
you.

Sincerely,

Kara Koestner
Administrative Assistant

for Amateurism Certification
NCAA Eligibiiity Center
Fax: 317/968-5103
KKoestner@ncaa.org

This email and any attachments may conta in confidential and privileged information. If you are not the
intended recipient, please notify the sender immediately by return email, delete this message and destroy any
copies. Any dissemination or use of this information by a person other than the intended recipient is
unauthorized and may be illegal.

Stay informed, get connected and morg with AOL on your phong.

This email and any attachments may contain confidential and privileged information. If you are not the intended
recipient, plcase notify the sender immediately by return email, delete this message and destroy any copies. Any
dissemination or use of this information by a person other than the intended recipient is unauthorized and may
be illegal.

Stay informed, get connected and more with AOL on your phone. . ]
This email and any attachments may contain confidential and privileged information. If you are not the 1_ntended
recipient, please notify the sender immediately by return email, delete this message and destroy any copies. Any

3



dissemination or use of this information by a person other than the intended recipient is unauthorized and may
be illegal.

Get a free MP3J every day with the‘%ﬁtnner.com tocibar. Get It Now. -



EXHIBIT 3
Leonard, Jason D,

From: Leonard, Jason D.

Sent: Monday, February 02, 2009 4:41 PM

To: "Lori Ebibara’

Subject; RE: Football Student-Athiete Mike Balogun
Attachments: image001.jpg

No:problem. Thanks Losi. let me know if you need anything else.

. dasoi D: Laonard
Exeuitiow Hitacha of Cowpliaties

From: Loyi Ebihara [mailto:Lori@Bigi2Sports.com]
Sent: Monday, February 02, 2609 1.37 PM

To: Leonard, Jason D.

Subject: FW: Football Student-Athlete Mike Balogun

Jason,

It appears that I failed to acknowledge your thorough follow-up regarding University of Oklaboma football
student-athlete Mike Balogun.

Thanks and I will limit the information you have shared and will communicate to the inquiring source that the
institution has shared its due dilipence with our office and that we are satisfied with the its follow-up response
relative to the student-athlete’s eligibility status.

- Loxi

From: Leonard, Jason D, [mailto:leonardjd@ou.edul
Sent: Monday, January 12, 2009 10:00 AM

To: Lori Ebihara; Dan Beebe; Tim Welser

Subject: RE: Football Student-Athlete Mike Balogun

Lo

In response to your email dated January 9, 2009, please be advised that the University of Oklahoma
(“University™) currently bas Mike Balogun (“Mike™) classified as a junior and therefore, one year of eligibility
remaining. Our information (classification) is based on the investigation the NCAA conducted related fo
Mike’s cerfification (see attached e-mail and certification dated May 28, 2008) and on the Athletics Compliance
Department’s (“Department”) conversations with Mike. As shown in the email, through its certification
process, the NCAA inquired of Mike as to this issue and, having satisfied any concerns, certified him, The
relevant information discovered is as follows.

Mike’s date of birth is September 28, 1983, Mike graduated from Suitland High School in May 2001 at
seventeen (17) years of age. After high school, Mike played football in the National American Football League
(“NAFL”) for the Maryland Marauders when Mike was nineteen (19) years of age and when Mike was twenty
(20) years of age. Mike advised that he attended a tryout for the NAFL in June 2005, when Mike was twenty-
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one (21) years of age, but he did not play in any games that season or any season thereafter. When asked, Mike
confirmed that he did not play organized football for anyone, including the NAFL, after he turned twenty-one
(21) years of age, which is consistent with the NCAA’s findings (see attached e-mail). Mike’s first fulltime
enroflment in college was at Lackawanna Junior College (“Lackawanna™) in Fall 2006, where he played
football from Fall 2006 to Spring 2008. Mike, thereafier, enrolled at the University and began classes in July,
2008. :

Also, during the conversations with Mike, it was discovered that Mike was never paid any monies for the so-
called “semi-pro leagne™, I personally called John Shukie at the NCAA to gather information regarding the
NAFL. and find out how the NCAA classified the NAFL League. 1also inquired of John if the NCAA had ever
found that the NAFL had paid its players. John informed me that the NAFL was not a “semi-pro leaguc”, that
the players that participated in the NAFL were not paid, and that the NCAA considered the league as “amateur”
as opposed to semi-pro. [ also confirmed that Mike did not receive any monies from the NAFL league, the
same as the NCAA did.

Since I was at home during the BCS National Championship, I also heard the announcer make the statement
and knew that questions would be raised. If you, or the reporting institution, find any information contrary to
what we have provided, please advise immediately. _

Finally, I provided the Big 12 this information subject to the protection of FERPA. Please protect Mike’s
FERPA rights if you fec] the need to explain the findings in this e-mail fo anyone including, the reporting
institution. I hope this helps. Please advise if you need any additional information.

From: Lori Ebihara fmailto:Lori@Bigl 2Sports.com]
Sentf: Friday, January 09, 2009 5:36 PM

To: Leonard, Jason D.

Ce: Dan Beebe; Tim Weiser; Castiglione, Joseph R.
Subject: Football Student-Athlete Mike Balogun

Dear Jason:

This is in regard to last night’s telecast of the BCS national championship game and an inquiry we received
about information that was shared by the commentators regarding student-athlete Mike Balogun. Specifically,
it was brought to our atiention that the commentators noted the Mr. Balogun was 25 years of age, played semi-
professional football and competed at a junior college prior to his fall 2008 enroilment at the University of
Oklahoma.

Given the student-athlete’s age and competitive background, including junior collége entollment, please note
that the inquiry was presented in the context of Bylaw 14.2.3.5 (Participation After 21 Birthday).

NCAA Bylaw 14.2.3.5. In sports other than tennis and swimming and diving, any participation as an
individual or a team representefive in organized sports competition by a student during each 12-month
period after the student's 21st birthday and prior to initial fufl-fime enrollment in a collegiate institution
shall count as one year of varsity competition in that sport. Participation in organized competition during
time spent in the U.S. armed services shall be excepted. (Note: In swimming and diving, Bylaw 14.2.3.5
applies 1o a student-athlete who is not subject to Bylaw 14.23.2. If a student-athlete triggers both

z



Bylaws 14232 and 14.2.3.5, only Bylaw 14.2.32 applies.) (Revised: 1/10/90, 1/16/93, 1/10/95
effective 8/1/95 for those student-athletes first entering a collegiate institution on or after 8/1/95, 1/9/96
effective 8/1/96 for those student-athletes first entering a collegiate institution on or after 8/1/92,
6/16/04) -

Thank you in advance for providing Mr. Balogun’s seasons of eligibility used as well as his competitive hist(_:ry
so that we can provide a timely follow-up response to this inquiry and any others that may be forthcoming
based on the information shared on Jast night’s national telecast.

If you have any questions please do not hesitate to contact me.

- Lori



EXHIBIT 4
Leonard, Jason D.

From: Hariman-McCarty, Holly L

Sent: Thursday, August 28, 2008 10:34 AM
To: Feonard, Jason D.

Subject: Cory Briskell - 360 Sporls Management

Cory asked me to relay the following message regarding Mike Balogun. He said, “There is nothing to worry about
[regarding the NCAA). Everything is fine. He did not receive anything and is an amateur.” So, I'm guessing you'll want
to speak with him, His number is 870-501-4052.

" Holly Hartman McCarty

Assistant to Jason Leonard

Executive Director of Compliance

University of Oklahoma Athletics Compliance
180 W. Brooks, Third Floor

Norman, OK 73019

(405) 325-7004






































































































