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IN THE DISTRICT COURT OF CLEVELAND COUNTY
STATE OF OKLAH

¢ OKLAY
ADEMOLA “MIKE” BALOGUN, STPS\FEEN%PUNT%‘
Plaintiff, yfice Of

VS. N}Et% CaseNo ,QQ 07 /géai

NATIONAL COLLEGIATE ATHLETIC gocKE
ASSOCIATION, and NCAA ELIGIBILITY ®
CENTER, LLC,

Defendants. )
PETITION
Plaintiff, Ademola “Mike” Balogun (“Balogun™ for his causes of action against
Defendant National Collegiate Athletic Association (“NCAA™) and the NCAA Eligibility
Center, LLC (“NCAA Eligibility Center”) (collectively with the NCAA (*the Defendants™))
alleges and states as follows:

Parties. Jurisdiction and Venue

1. At all times relevant and material hereto, Balogun resided in Cleveland County in
the State of Oklahoma and is a student-athlete on a football scholarship enrolled in the
University of Oklahoma (“OU”) which is located in Cleveland County in the State of Oklahoma.

2. At all times relevant and material hereto, Defendant NCAA. is an unincorporated
business association having its principal place of business in Marion County, Indiana.

3. At all times relevant and material hereto, Defendant NCAA Eligibility Center, is a
limited liability company organized under the laws of the State of Indiana with its principal place
of business in Marion County, Indiana.

4, At all times relevant and material hereto, the NCAA is, and has been comprised of

member institutions including OU and other institutions located in the State of Oklahoma.



5. At all times relevant and material hereto, the NCAA has had and currently has
contractual relationships and agreements with OU. These agreements and contracts include the
NCAA’s Constitution, Operating Bylaws and Administrative Bylaws {“the Bylaws™).

6. Upon information and belief, at all times relevant and material hereto, the NCAA
Eligibility Center has been and is affiliated and associated with the NCAA and has contracts and
agreements with the NCAA. Upon further information and belief, the NCAA Eligibility
Center’s central function is to certify a student-athlete’s eligibility and amateur status and to
clear and declare a student-athlete eligible to participate in athletic events and programs that are
subject to and governed by the NCAA.

7. At all times relevant and material hereto, the actions complained of in this lawsuit
involve the agreements and contracts between OU and the NCAA and between and among
Defendants. In addition, many of the actions complained of in this lawsuit occurred in Cleveland
County, State of Oklahoma.

8. As a result of the above-alleged facts, jurisdiction and venue are proper in this
Court.

Fact Allegations Common to All Counts

9. Balogun incorporates by reference ﬂ 1 - 8 as though set forth in full herein.

10.  Balogun was born on September 28, 1983.

11.  Balogun was 17 years old when he graduated from Suitland High School in Upper
Marlboro, Maryland in May 2001.

12. After graduation from high school, Balogun did not immediately enroll in an
institution of higher education and did not seck to become a student-athlete. Instead, Balogun

joined the work force and became gainfully employed for a period of time.
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13.  Thereafter, Balogun participated with the Maryland Marauders football team (“the
Marauders™) when he was 19 and 20 years old.

14.  The Marauders participated within the National American Football League
(“NAFL™} which is an amateur football league. While Balogun played for the Marauders, he
received no compensation and paid for all of his expenses, including lodging, meals, and
transportation. In addition, Balogun paid a referee fee to participate in the NAFL.

15.  Balogun did not play organized football for the Marauders or any other NAFL
team after he reached the age of 21.

16.  From approximately June 2006 through May 2008, Balogun attended
Lackawanna Junior College (“LIC™) located in Scranton, Pennsylvania. While a student at LIC,
Balogun was a student-athlete and played football.

17.  Upon completion of his studies at LIC, Balogun sought enrollment to become a
student-athlete and play football at OU. As required, Balogun registered to become certified by
the NCAA Eligibility Center which included his being cleared as an amateur student-athlete by
the NCAA FEligibility Center. As part of this registration and certification process, Balogun
completed a NCAA Amateurism Questionnaire (“the Questionnaire™). Thereafter, Balogun
signed the NCAA’s Rule .10.1 Ethical Conduct Statement and requested a final amateurism
certification from the NCAA Eligibility Center in approximately April 2008.

18.  The NCAA Eligibility Center requested additional information from Balogun
regarding his responses on the Questionnaire. In response to this request, Balogun explained his
involvement with the Marauders and provided the NCAA Eligibility Center with additional
information concerning the Marauders including the name and phone number for Balogun’s

contact with the Marauders, Dennis Felton (“Felton™). Upon information and belief, the NCAA
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Eligibility Center did not contact or call Felton at this time.

19. On May 28, 2008 the NCAA Eligibility Center concluded that Balogun was
certified for amateurism purposes and was eligible to participate as a student-athlete at OU under
the rules promulgated by the NCAA.

20.  Thereafter, Balogun enrolled at OU and began classes in July 2008. Balogun was
classified as a junior by OU and he participated as a student-athlete by appearing and playing in
games for OU’s football team during the 2008-2009 football season including the BCS National
Championship Game on January 9, 2009.

21, Durnng the broadcast of the BCS National Championship Game, the television
commentators remarked that Balogun was 25 years old and had played semi-professional
football prior to enrolling at OU in July 2008.

22, Subsequently, the NCAA was advised of these remarks and began to investigate
Balogun’s amateur status and NCAA eligibility due to his participation in football with the
Marauders.

23.  As part of the NCAA Eligibility Center’s investigation, it indicated that its
investigation also encompassed NCAA Bylaw 14.2.3.5. which provides in pertinent part that in
sports other than tennis and swifnr’ning and diving, any participation as an individual ér a team
representative in organized sports competition by a student during each 12—1ﬁdnth period after
the student’s 21% birthday and prior to initial full-time enrollment in a collegiate institution shall
count as one year of varsity competition in that sport.

24.  During this investigation, the NCAA was provided information from OU
February and March 2009 that indicated that QU had contacted Felton and that Felton believed

that Balogun had played for the Marauders from 2004 through 2006. However, OU also
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provided the NCAA with information including signed and sworn affidavits from Balogun and
Gary Rice (“Rice™) the owner of the Marauders from 2003 to 2005. These affidavits included
information consistent with the information previously provided by Balogun to the NCAA
Eligibility Center. In addition, the information and affidavits provided confirmed that Balogun
did not play football with the Marauders or any other NAFL team after he reached the age of 21.
At this time, OU restated its reasonable belief that Balogun was certified and classified as a
Junior with one year of eligibility remai'ning. |

25. In addition, the NCAAl and the NCAA Eligibility Center were provided
information concerning OU’s discussions with Terry Sullivan (“Sullivan™), a former
Commissioner of the NAFL. Sullivan advised OU that the NAFL’s rosters, the numbers
assigned to players as stated on the internet websites and other information listed on the internet
websites concerning the NAFL is often inaccurate. Sullivan stated that he personally reviewed
the files of the NAFL and did not find any information that suggested that Balogun participated
in the league after he attained the age of 21. Sullivan also stated that based on discussions he had
with others in the NAFL, those persons were of the opinion that Balogun played in the NAFL for
approximately one year and did not play after his 21* birthday.

26. Despite being provided with this information, Déf_endants continued to furtively
investigate Balogun’s amateur status and éertiﬁcation for several months without advising
Balogun of the existence of the investigation and without advising him as to the witnesses
interviewed or the materials gathered during the investigation. In addition, at no time during this
investigation did Defendants advise Balogun that he had the right to have his interests
represented during this investigation.

27.  In July 2009 the NCAA Eligibility Center advised Balogun for the first time that
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his amateur status and certification were being investigated and that Balogun was to be
interviewed by a representative of the NCAA Eligibility Center in July 2009. At this time, and
approximately five days before his interview, Balogun was advised for the first time of his right
to be represented by counsel during the interview.

28.  Balogun was interviewed by the NCAA Eligibility Center on July 23, 2009. Prior
to his interview, and despite Balogun’s request to review the materials gathered by the NCAA
Eligibility Center during the investigation, Balogun was not able to access the NCAA’s
Custodiall Website and reviéw any of the materials that the NCAA Eligibility Center had
obtained during the investigation.

29.  Immediately before the interview started, a representative of the NCAA
Eligibility Center allowed Balogun’s counsel to review information it had gathered from its
investigation but refused to allow Balogun to see or otherwise review the information it gathered.

30. During the interview, Balogun was presented with and asked questions about: (1)
unrecorded and unsworn statements that were allegedly obtained by the NCAA Eligibility Center
during its investigation; (2) unverified and unauthenticated copies of document and materials
regarding the NAFL obtained through the internet; and (3) other similar unauthenticated and
unsworn evidence. The NCAA Eligibility Center relied upon this information in an effort to
demonstrate that Balogun had played football for the Marauders after he had reached the age of
21.

31.  Despite already having been provided with sworn affidavits of Balogun and Rice
that indicated that Balogun had not played with the Marauders past reaching the age of 21, upon
information and belief, the NCAA Eligibility Center did not speak with Rice during its |

investigation. In addition, despite being given the name of Sullivan and knowing the nature of
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the information possessed by Sullivan — namely, that information on the internet and other
information concerning the NAFL is inaccurate and that Balogun did not participate in the NAFL
after the age of 21 — upon information and belief, the NCAA Eligibility Center did not contact or
interview Sullivan as part of its investigation.

32.  In addition, during its investigation into Balogun’s certification, upon information
and belief, the NCAA and the NCAA Eligibility Center did not advise al]l witnesses that were
interviewed they had the right to be represented by legal counsel and also did not advise the
witnesses that the purpose of the interviews was to determine if they were involved in or had
knowledge of Balogun’s alleged violation of NCAA Rules as required by NCAA Bylaws.

33.  Upon information and belief, during its investigation into Balogun’s certification,
the NCAA also relied upon unsworn and unrecorded statements without first having provided the
statements to the witnesses and given the witnesses the opportunity to review them and correct
any inaccuracies as required by the NCAA Bylaws.

34.  Thereafter, without first having reduced the results of its investigation to writing
by providing a written determination of facts concerning Balogun’s certification and providing
the same to Balogun, the NCAA Eligibility Center advised OU that Balogun was decertified.
The result of this decertification will preclude Balogun from practicing or playing for OU as a
student-athlete and severely damages Balogun’s opportunity to continue to develop as a student-
athlete on scholarship and as a football player. In addition, the decertification will preclude
Balogun from any further participation in football for OU as a student-athlete and may further
jeopardize and adversely affect his football scholarship at QU.

FIRST CAUSE OF ACTION — ESTOPPEL

35.  Balogun incorporates by reference Y 1- 34 as though set forth in full herein.
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36.  The NCAA and the NCAA Eligibility Center stated that Balogun was certified for
amateurism purposes and was therefore eligible to participate as a student-athlete at OU under
the rules promulgated by the NCAA. This certification was false in light of the NCAA
Eligibility Center’s subsequent decertification of Balogun.

37. At the time that the Defendants certified Balogun for amateurism purposes and
declared him eligible to participate as a student-athlete at QU, the certification was made with
actual or 'constructive knowledge of “facts™ that, as erroneously relied upon by the NCAA
Eligibillity Center would have established that Balogun could not be certified for amateurism
purposes and was therefore mneligible to participate as a student-athlete at OU.

38. At the time that the Defendants certified Balogun for amateurism purposes and
declared him eligible to participate as a student-athlete at OU, Balogun was without knowledge,
or the means of discovering the “facts” that the NCAA erroncously relied upon in decertifying
Balogun.

39. At the time that the Defendants certified Balogun for amateurism purposes and
declared him cligible to participate as a student-athlete at OU, Defendants made the certification
that declared him eligible with the intent that Balogun act upon it.

40.  Balogun relied upon the certification by the Defendants and acted upon it to his
detriment.

WHEREFORE, Balogun prays for judgment against the Defendants and each of them as
to his First Cause of Action as follows:

(1) Judgment that the Defendants are estopped from declaring that Balogun 1s

decertified or otherwise ineligible to participate as a student-athlete

playing football at OU;



(2)  Judgment that the Defendants are estopped from taking any further action
adversely impacting Balogun’s certification and eligibility to participate as
a student-athlete playing football at OU;

(3) For his costs;

4) For a reasonable attorneys” fee; and,

(5) For such other and further relief that is just, equitable and proper.

SECOND CAUSE OF ACTION — INJUNCTION

41.  Balogun incorporates by reference 9 1- 40 as though set forth in full herein.

42.  The Defendants have wrongfully threatened to interfere and are interfering with
Balogun’s right, privilege and expectation to participate as a student-athlete on scholarship
playing football at QU. In particular, the Defendants have interfered with Balogun’s right,
privilege and expectation by decertifying him as an eligible student-athlete which prevents him
from participating as a student-athlete playing football at OU.

43.  Defendants’ threats and actual continuing interference unless and until enjoined
by Order of this Court, will cause grave and irreparable injury to Balogun. Balogun will be and
is being deprived of the ability, right and privilege to practice or play for OU as a student-athlete.
In addition, Balogun will suffer grave and irreparable injury because he will be deprived of the
opportunity to continue to develop as a student-athlete on scholarship and as a football player. In
addition, Balogun will be precluded from any further participation in football for OU as a
student-athlete which will severely damage Balogun’s opportunity to continue to develop as a
football player and will further damage his ability and opportunity to potentially advance and
eam a living as a professional football player and/or coach and may further jeopardize and

adversely affect his football scholarship at OU.
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44,

Balogun has no adequate remedy of law for the threatened and continuing conduct

of Defendants, in that it would be impossible for Balogun to determine the precise amount of

damage that he will suffer if Defendants’ conduct is not restrained, and Balogun will be deprived

of rights and privileges that cannot be compensated in damages.

WHEREFORE, Balogun prays for judgment against Defendants, and each of them, as to

his Second Cause of Action as follows:

(D

)

()
(4)
)

45.

46.

A temporary restraining order preventing _Defendants from officially and
effect-i\;ely decertifyiné Balogun or tékiﬁg any action aﬂVeréely impacting
Balogun’s certification and eligibility to participate as a student-athlete
playing football at OU and also preventing Defendants from terminating
or allowing the lapse of the current stay of the decertification period with
respect to Balogun which will enable Balogun to continue to practice and
participate as a student-athlete pending a decision on the merits of
Balogun’s request for injunction relief;

A preliminary injunction and a permanent injunction, declaring that
Balogun is certified and otherwise eligible to participate as a student-
athlete playing f00t5a11 on scholarship at OU; |

For his costs;

For a reasonable attoreys” fee; and,

For such other and further relief that is just, equitable and proper.

THIRD CAUSE OF ACTION — DECLARATORY JUDGMENT

Balogun incorporates by reference 4 1- 44 as though set forth in full herein.

An actual dispute and controversy has arisen among Balogun and Defendants
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with reference to Balogun’s certification and eligibility to participate as a student-athlete and
play football on scholarship at QU.

47.  Balogun contends that Defendants should honor their prior certification of
Balogun declaring him certified and eligible to participate as a student-athlete and play football
on scholarship at OU and that Defendants are estopped from claiming otherwise. Balogun
further contends that based upon the credible and believable evidence of record, he is entitled to
be certified and eligible to participate as a smdent-atlﬂete and play football on scholarship at OU.
Balogun ﬁ,;rther contends that befendants have breached the terms of coﬁtracts of which
Balogun is a beneficiary and that Defendants failed to act in good faith and deal fairly toward
Balogun under to those contracts.

48.  Conversely, Defendants ostensibly contend and claim that Balogun is not entitled
to be certified and eligible to participate as a student-athlete and play football on scholarship at
OU. Defendants further ostensibly argue the antithesis of the claims advanced by Balogun in
this action,

49. A judicial determination and adjudication of these issues is necessary in order to
determine the rights and obligations of the parties.

50. This action is broﬁght pursuarit to 15_ 0.5. § 1651 et seq.

WHEREFORE, Balogun éeeks a judgment from this Court in accordance with his Third
Cause of Action declaring, adjudicating and determining:

(I)  That Defendants are estopped from declaring that Balogun is decertified or

otherwise ineligible to participate as a student-athlete playing football at
OU and are further estopped from taking any further action adversely

impacting Balogun’s certification and eligibility to participate as a
i1



)

)

(4)
(5)

51.
52.

contracts in place between the NCAA and OU. These agreements and contracts include the

student-athlete playing football at OU:;

The respective rights and duties of Balogun and Defendants under the
contracts at issue in this proceeding, and further declaring that Defendants
have breached their duties to Balogun and have otherwise failed to act
fairly and in good faith toward Balogun, and further declaring that
Balogun is certified and eligible to participate as a student-athlete playing
football on scholarship at OU;

That Balogun is entitled to a restraining order, injunction, tcmporary and
permanent, as sought in the Second Cause of Action siated above;
Awarding Balogun the costs of this action; and,

Awarding Balogun any other and further declaratory injunctive relief that
the Court comsiders just, equitable and necessary to determine and
establish the rights and duties of these parties.

FOURTH CAUSE OF ACTION — BREACH OF CONTRACT

Balogun incorporates by reference ] 1- 50 as though set forth in full herein.

At all times relevant and material hereto, there were, and are, agreements and

NCAA’s Constitution and Bylaws.

53.

relationships between the NCAA and the NCAA Eligibility Center.
contracts include a requirement that the NCAA Eligibility Center construe and apply the
NCAA’s Constitution and Bylaws and conduct itself in accordance with the NCAA’s

Constitution and Bylaws, and implicit in these contracts is the covenant that each party will deal

At all times relevant and material hereto, there were agreements, contracts and
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fairly and in utmost good faith with the other and the intended beneficiaries of the contracts.
54. At all times relevant and material hereto, the agreements and contracts between
the NCAA apd OU and between and among Defendants were and are clearly intended to confer

benefits on student-athletes including Balogun.

55.  Defendants breached the terms and conditions of the above-referenced contracts
by failing to follow the terms and conditions of the NCAA Constitution and Bylaws when it
failed to honor its prior certification of Balogun and by decertifying Balogun from being able to
participate as a student-athlete by playing football on scholarship for OU using tactics that were
in bad faith and designed to deprive Balogun of an opportunity to be heard and to participate in

the investigation in a meaningful and objective manner.

536.  As aresult of Defendants’ conduct in breaching the terms and conditions of the

above-referenced contracts, Balogun has sustained damages as a direct result of the breach.

WHEREFORE, Balogun prays for judgment against the Defendants, as to his Fourth
Cause of Action as follows:
(1) A determination that Defendants breached their obligations under relevant
contracts and that Balogun sustained damages as a result;
3] For his costs;
3) For a reasonable attorneys’ fee; and,
(4) For such other and further relief that is just, equitable and proper.

FIFTH CAUSE OF ACTION - BAD FAITH BREACH OF CONTRACT

57.  Balogun incorporates by reference ¥ 1- 56 as though set forth in full herein.

58. At all times relevant and material hereto, there were agreements and contracts in
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place between the NCAA and OU including the NCAA’s Constitution and Bylaws.

59. At all times relevant and material hereto, there were agreements, contracts and
relationship between the NCAA and the NCAA Eligibility Center. These agreements and
contracts include a requirement that the NCAA Eligibility Cenier construe and apply the
NCAA’s Constitution and Bylaws and conduct itself in accordance with the NCAA’s
Constitution and Bylaws.

60. At all times relevant and material hereto, the agreements and contracts between
the NCAA and OU and between and among Defendants were and are clearly intended to confer

benefits on student-athletes including Balogun.

61. At all times relevant and material hereto, Defendants had an obligation to act
fairly and in good faith and to act reasonably and not act arbitrarily and capriciously under the

agreements and contracts between the NCAA and OU and between and among Defendants.

62.  Defendants acted intentionally and willfully by failing to act fairly and in good
faith and did not act reasonably in construing and administrating the NCAA Constitution and
Bylaws during its actions in decertifying Balogun and its investigation leading up to its decision
to decertify Balogun prior to issuing any written determination of facts supporting such a

decision.

63.  Asa direct result of Defendants’ actions and their intentional and willful failure to
act in good faith and to deal fairly in construing and administrating the NCAA Constitution and
Bylaws during its actions in decertifying Balogun and its investigation leading up to its decision

to decertify Balogun, Balogun has sustained damages in a sum in excess of $10,000.00.

14



64. Balogun further seeks punitive and exemplary damages to punish the Defendants

and to set an example to deter others not to engage in like conduct.

WHEREFORE, Balogun prays for judgment against the Defendants, as to his Fifth Cause

of Action as follows:

(1) A determination that Defendants breached their obligations under relevant
contracts and that Balogun sustained damages in a sum in excess of
$10,000 and in accordance with the proof at trial;

(2) For punitive damages in an amount to be determined at the time of trial;

3) For his costs;

(4) For a reasonable attorneys’ fee; and,

(5) For such other and further relief that is just, equitable and proper.

WARD & GLASS, L.L.P.

K

Stanley M. Ward, OBA#9351
Woodrow K. Glass, OBA#15690

Scott F. Brockman, OBA#19416

1821 E. Imhoff Road, Suite 102
Norman, Oklahoma 73071

(405) 360-9700  (405) 360-7902 (fax)
ATTORNEYS FOR PLAINTIFF

ATTORNEYS’® LIEN CLAIMED
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VERIFICATION

STATE OF CKLAHOMA }
} ss.
COUNTY O )

I, ADEMOLA “MIKE” BALOGUN, being of lawful age and first duly sworn, state that:
I am the Plamtiff in the above-styled action; that I have read and reviewed the allegations
contained therein, and that to the best of my knowledge and bel}ef they are true and correct.

f
; ADEMC)LA“MIKE” BAI_DGUN
day of

Subscribed and sworn to before me this |

My Commission Expires: @"’\"1 \
My Commission Number: C(C[Obmg
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STale OF OKLAHOMA} S8,

CLEVELAND COUNTY
FILED InThe
Office of the Court Clerk
IN THE DISTRICT COURT OF CLEVELAND COUNTY AUG 1§ 2009
STATE OF OKLAHOMA
ADEMOLATMIRETBALOGUN, ) “Rhonda Hall, Gourt Clerk
Plaintiff, § . PEPOTY
V5. ; Case No. OQ\"O?’ /86 ai
) —
ASSOCIATION. and NCAA ELIGIBILITY ) AT R
CENTER, LLC, ) *101023
Defendants. 3

PLAINTIFF’S MOTION FOR TEMPORARY RESTRAINING ORDER
AND TEMPORARY INJUNCTION AND SUPPORTING BRIEF

Plaintiff, Ademola “Mike” Balogun (“Balogun” or “Plaintiff”) respectfully moves this
Court for a temporary restraining order for such period of time until the Court may afford the
parties a hearing, and additionally moves for entry of a temporary injunction at such hearing
against Defendant National Collegiate Athletic Association (“NCAA™) and Defendant NCAA
Eligibility Center, LLC (“NCAA Eligibility Center”) (collectively with the NCAA (“the
Defendants™)). In support of this Motion, Balogun shows the Court as follows:

INTRODUCTION

Balogun has knowledge that the Defendants are represented 'by legal counsel. Balogun’s
efforts to contact said Defendants and counsel are set forth in the Certificate of Counsel Pursuant
to 12 0.S. § 1384.1, infra. A temporary restraining order is necessary to protect Balogun’s rights
and preserve the status quo, for the reasons set forth below and in Plaintiff’s Verified Petition,
until such time as the Court may afford the parties a hearing on Plaintiffs’ Motion for Temporary
Injunction. Plaintiffs Verified Petition in support of the allegations herein is filed concurrently
herewith and incorporated herein by reference as though set forth in full.

As described below, and in Plaintiff’s Verified Petition, the facts and evidence in this

-1-









































































































































































































































































