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Joseph Mowry 8/244@2011
1 I N THE UNI TED STATES DI STRI CT COURT
2 FOR THE NORTHERN DI STRI CT OF OKLAHOVA
3
4  TRANSPORTATI ON ALLI ANCE
BANK, | NC.,
5 Plaintiff,
6 vs. No. 4:10-cv-00016- CKF- FHM
7  ARROW TRUCKI NG CO., et al.,
Def endant s.
8
9
10 DEPGCSI TI ON OF JOSEPH MOWRY
TAKEN ON BEHALF OF THE PLAI NTI FF
11 ON AUGUST 24, 2011, BEG NNING AT 9:11 A M
I N TULSA, OKLAHOVA
12
13
14 APPEARANCES:
15 Appearing on behalf of the PLAINTIFF:
16 Jeffrey W Shields
JONES, WALDO, HOLBROOK & McDONOUGH, PC
17 170 South Main Street, Suite 1500
Salt Lake GCty, Uah 84101
18 (801) 534-7488
t aranbur u@ oneswal do. com
19
20 David E. Snoot
TRANSPORTATI ON ALLI ANCE BANK
21 4185 Harrison Boul evard, Suite 200
Qgden, U ah 84403- 6400
22 (801) 624-4873
davi d. snoot @ abbank. com
23
24 (Appear ances conti nued on the foll ow ng page.)
25 REPORTED BY: Lacy Antle, CSR, RPR
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1 Appear ances conti nued:
2 Appearing on behalf of the DEFENDANT CAROL
Pl ELSTI CKER- BUMP:
3
Joel L. Wbhl genuth
4 Ryan Ray
NORMAN, WOHLGEMUTH, CHANDLER & DOWDELL
5 401 Sout h Boston Avenue, Suite 2900
Tul sa, Okl ahona 74103
6 (918) 583-7571
7
8 Appearing on behal f of the DEFENDANT JONATHAN MOORE:
9
Ann E. Keel e
10 MONRCE & ASSQOCI ATES
15 West 6th Street, Suite 2112
11 Tul sa, Ckl ahoma 74119
(918) 592-1144
12 akeel e@monr oe- associ at es. com
13  Appearing pro se on behalf of the W TNESS:
14 Joseph Mowry
2315 McDuffie Street
15 Houst on, Texas 77019
16
17
18 ALSO PRESENT: Pat Malloy & Al en Smal | wood
19
20
21
22
23
24
25
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1 CONTENTS

2 PAGE

3 Direct Exam nation by M. Shields 6

4  Cross-Exam nation by M. Whl genuth 131

5 Cross- Exam nation by Ms. Keele 181

6

7 CERTI FI ED QUESTI ONS

8 PAGE LI NE QUESTI ON

9 30 25 Now, at the tine, did Arrow have anot her
10 financing facility for his invoices, either purchase
11 or ABL?

12 137 5 And in exchange for that rel ease, what did
13 you gi ve TAB?

14 150 1 s the part that | just read of paragraph
15 46 a true statement or is it false?

16 151 10 Look at paragraph 94, page 18. You see

17 it says, "By submtting invoice reports to
18 TAB as descri bed, above defendants: Arrow
19 Trucki ng, Moore, Mowy, and others

20 represented that each invoice accurately
21 reflected a bona fide obligation of

22 account debtor."

23 95 TAB goes on to say, "Sone or
24 all of these representations were fal se

25 when made, including but not limted the
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1 certain representations.” |Is this a true

2 or false allegation?

3 154 5 So that's a false statenent by TAB;

4 correct?

5 159 24 Is it true or false?

6 163 21 Was the release that was given to you by

7 TAB condi ti oned upon the performance by

8 you of any actions?

9 164 19 Let me withdraw the question and ask you
10 this question. Are you telling the Court
11 that on January 8th, 2010, TAB's
12 al l egati ons were fal se because they were
13 uni nformed or m si nforned?

14 171 20 Prior to the tine that you entered into

15 this settlenment agreenent, did you undergo
16 any type of asset exam nation or answer

17 guestions that TAB had of you with respect
18 to what assets you had avail able for

19 settl ement ?

20 172 24 Have you nade any agreenent to provide TAB
21 access to assets that are related to or

22 arose fromthe operations of Arrow

23 Trucki ng?

24

25
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

STl PULATI ONS

It is hereby stipulated and agreed by and
between the parties hereto, through their respective
attorneys, that the deposition of JOSEPH MOARY nmay
be taken pursuant to notice and in accordance with
t he Federal Rules of G vil Procedure on AUGUST 24,
2011, at the offices of Pray Wl ker, Tul sa,

Okl ahoma, before Lacy Antle, CSR RPR
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1 VWHEREUPQON,
2 JOSEPH MOWRY,
3 after having been first duly sworn, deposes and
4 says in reply to the questions propounded as
5 follows, to-wt:
6 Dl RECT EXAM NATI ON
7 BY MR SHI ELDS:
8 Q The record should reflect this is the tine
9 and the place for the taking of the deposition of
10 Joseph Mowry.
11 Initially, M. Mowy, wuld you state your
12 full legal name.
13 Joseph James Mowy, MoO-wr-y.
14 Q And where do you reside?
15 A Houst on, Texas.
16 Q What's your address there?
17 A 2315 MmcDuffie, Mc, capital Du-f-f-i-e.
18 Q And how | ong have you resided there?
19 A Three and a half, four nonths, sonething
20 like that.
21 Q And before residing there, where did you
22 live?
23 Tul sa, Okl ahonma.
24 And wher eabouts in Tul sa?
25 A 6207 East 89th Street.
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1 A Well, | think she's always been the

2 chairman. She was certainly the chairman after '03,

3 it was reflected that way in the mnutes, as -- so
4 if it was that way in '02, I'mnot sure, | just

5 don't recall that far back

6 Q Al right. In 2008 and 2009, did you, as
7 general counsel, interact wwth her on any |evel?

8 A Yes, quite often.

9 Q And when you say "quite often,” tell ne

10 what you nean by that.

11 A Carol would be at the office two or three
12 times a week, she'd have questions for ne about

13 i nsurance prograns or nmaybe sonme liability clains if
14 t here happened to be a big one. W also worked on
15 sone of her estate stuff, | worked wth another

16 attorney in Texas who did all, primarily, the work,
17 but if she had a question she would ask ne, and

18 sonetimes she would call him or | would. She was
19 there at the sanme tinme to kind of go through --

20 usually had a neeting with finance about kind of the
21 -- perhaps the nonthly perfornmance, or at | east

22 quarterly performance, of the conpany, and then

23 certainly be in Doug's office tal king about a

24  variety of things for, you know, for a bit. So she

25 was generally there a couple hours three tines a
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1 week, two to three tines a week.

2 Q Al right. Wen you spoke with her, did
3 she express an interest in know ng what the

4  conpany's operations were?

5 A | woul d say she expressed an interest in
6 the finance area, certainly in sonme of the | ega

7 aspects of the conpany. Wen you say "operations of
8 t he conpany,” | think of operationally out on the

9 fl oor, where trucks are headed, where they're

10 | ocated, what -- you know, what custoners are --

11 Q Let me rephrase it. The perfornmance

12 aspects of the conpany.

13 A Always interested in the performnce of

14 t he conpany, but did not delve into the operation,

15 day-to-day operations of the conpany.

16 Q And you' re defining operations as what
17 lane a truck is in --

18 A Exactly.

19 Q -- or that type of thing?

20 A Yes.

21 Q And to your know edge, was she provided

22 with financial information of any type on a regul ar
23 basi s?
24 A | believe so. There was al ways a book of

25 sorts that would be circulated. John Pinkston did a
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1 very good job, I think. As the econonic struggle

2 mounted in '09 that book was not, probably,

3 conpleted as often, but certainly financials were

4 avai l able any tine that she was there.

5 Q Do you recall attending any neetings in

6 '08 or '09 where she was in attendance where the

7 financi al performance of the conpany was revi ewed by

8 anyone?

9 A Yes, several in '08. John Pinkston would
10 reviewit, Doug would review it. There was a book
11 that had graphs in it, we'd go through sone of
12 those. Sonetines | was there, sonetines | wasn't,
13 dependi ng on what the topics were. And in '09 there
14 was not many of those neetings, but the contents of
15 the book were -- it wasn't put into a formal book
16 but it was available. | knowthat -- of at l|east a
17 couple, three occasion in '09 where those neetings

18 t ook pl ace.

19 Q How | ong woul d t hose neetings | ast?

20 A They ranged from 30 mi nutes to an hour and
21 a hal f.

22 Q And were people allowed to ask questions

23 about the financials?
24 A Yes, generally Doug woul d answer the

25 guestions and go fromthere.
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1 Q Did Carol participate actively in those

2 nmeeti ngs?

3 A Yes, yes, she would ask a few questions,

4 but the nature of the graphs nade it easy to kind of
5 go through. Usually you could identify the hot

6 spots, whether mles were down, or sone of those

7 types of things, and that'd be the topic of

8 discussion, howto correct that.

9 Q Al right. Now, there's been a term

10 that's been used by a couple of witnesses called the
11 "big book." Does that ring a bell?

12 A Yeah, | don't know if it would be

13 considered a big book like the exhibit books in

14 front of us. It was just a three -- it was just a
15 spiral that was put on with plastic on both sides
16 and Arrow s logo on the front, and then in it had a
17 vari ety of both operational and financial

18 i nformati on about the conpany. And |like | said,

19 they were -- it was routine in '08. | don't know
20 that we m ssed any nonths in '08. It becanme nuch

21 | ess of '09.

22 Q Al right. Wy did it becone less of in
23 ' 097
24 A Well, | think there was -- as John More

25 got into the CFO position, he was trying to put out
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1 certainly the full authority and ultimate deci sion
2 maki ng was -- the structure was Doug, then Carol,

3 and Carol was consulted on a variety of topics over
4 the tine | was at Arrow, and generally Doug vi ewed
5 -- | think Doug viewed her as the person he needed
6 to gain approval fromon a variety of options,

7 al though -- but usually -- | need to be clear, they
8 weren't day-to-day options, they were the higher

9 | evel , nore expensive, truck purchases, equipnment
10 purchases, those kinds of things. But as far as

11 di sm ssing enpl oyees or those kind of things, |

12 would say not -- |'ve never seen Carol term nate
13 anybody or anything like that.

14 Q Did Doug ever tell you that he felt he
15 needed to consult with his nother on the types of
16 things that you just testified to, the major itens,

17 truck purchases?

18 A Ch, yes, yes.
19 Q Wul d he do so, to your know edge?
20 A Actually, I witnessed it a nunber of

21 tines.

22 Q s that right?
23 A Uh- huh

24 Q s that "yes"?
25 A Yes, |'msorry.
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1 the ternms, nodify a couple of the ternms, and

2 ultimately those changes were nmade, docunents were

3 then sent back to Arrow, and Doug signed them |

4 would have taken the docunents, along with John

5 Pi nkston and John Moore and Tom Wtt to discuss the
6 docunent with Doug, and he executed it.

7 Q Al right. Do you know if Caro

8 Pi el sticker was aware that the negotiations with TAB

9 were going on?

10 A Yes, she was.
11 Q And how do you know t hat ?
12 A Well, the nature of the changing a bank is

13 much |i ke buying trucks, and so Doug tal ked to Carol
14 ten, 12 times a day and it was gen -- nost of the
15 tine the conversations | heard were about work, and
16 | know she was aware of the change of banks to TAB.
17 Q Ckay. Did you regularly hear sone of

18 t hose conversations that went on between Carol and
19 Doug?

20 A Regardi ng TAB specifically or just in

21 general ?

22 Q Vll, let me start with in general
23 A I n general, yes.
24 MR, WOHLGEMUTH:  |1'm going to object

25 unl ess we establish a time frame, a specific tine
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1 foundation.
2 Q (BY MR SH ELDS) Go ahead.
3 A | recall an overview of the docunents,
4 overview of the GE programand a -- and how t he
5 TAB arrangenent was different and an i nprovenent
6 fromfinance' s perspective.
7 Q Al right. Wth regard to sonme of your

8 prior testinony, as you understood the manageri al

9 practices of Arrow at that tine, would the TAB

10 accounts receivable facility be the type of issue
11 that Carol Pielsticker would normally be consulted
12  about?

13 MR, WOHLGEMUTH: (bj ection. Specul ati ve.
14 Lack of foundati on.

15 THE W TNESS:  Yes.

16 Q (BY MR SHELDS) Al right. And tell ne
17 why you believe that to be true.

18 MR, WOHLGEMUTH: Sane obj ection

19 THE WTNESS: Much |ike a truck purchase
20 or equi pnment purchase or an insurance program

21 change, the change of a bank is a signature

22 undertaki ng and has a big inpact on the conpany, but
23 particularly on the finance departnent --

24 MR, WOHLGEMUTH: nbj ection. Mve to

25 stri ke as nonresponsi ve.
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1 THE WTNESS: -- that's the kind of

2 decision that Carol would be informed of and be a

3 part of.

4 MR WOHLGEMUTH: The sane notion to

5 strike, that underscores the |ack of responsiveness.
6 Q (BY MR SH ELDS) So in the nmanageria

7 practices of Arrow, the change of a | ender woul d be,

8 in your experience, a very significant event?
9 A Yes.
10 Q I n your observation, did Doug make

11 deci sions such as a change in a bank w t hout

12 consul ting his nother?

13 MR, WOHLGEMUTH:  bj ecti on.

14 THE W TNESS: No.

15 MR WOHLGEMJUTH: M. Mwy, if | start an
16 objection, you mght wait until | finish it.

17 THE WTNESS: |'msorry, | thought you had

18 finished it.

19 MR, WOHLGEMUTH:  No, | had not.
20 THE WTNESS: 1'I1l hold up
21 Q (BY MR SH ELDS) Al right. Turn to

22 Exhi bit 74.
23 A Ckay.
24 Q Coul d you review that and tell me if you

25 recogni ze that docunent.
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|

enpl oyment did you have fairly regular contact with

2 John Mbore?

3 A Yes.

4 Q And do you recall speaking wi th himabout
5 t he conpany's general financial condition during

6 20097

7 A Yes, | think he spoke to ne and several of

8 the other executives about that.

9 Q Now, as part of the AR agreenent, there's
10 no question in your mnd, is there, then, one of the
11 representations by Arrow is that the invoices that
12 woul d be sent to it would be genui ne, payabl e,

13 aut hentic invoi ces?

14 A That's ny under st andi ng.
15 Q Did there conme a time during 2009 that you
16 | earned that Arrow, |I'mnot saying who at this

17 nonment, was submitting deliberately inflated

18 i nvoi ces to TAB under the AR | oan?

19 A Yes.

20 Q And do you recall approximately when you
21 | earned of that?

22 A That woul d have been the latter part of

23 July or early part of August.
24 Q And tell me how you | earned about that.

25 A During the early part of July there were
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1 some concern from TAB in which, | think, J.J. Singh

2 and | can't renenber our account person's nane,

3 Curtis, Curtis Sutherland, were concerned about

4 short pays or -- by a variety of custoners, sone of
5 which were very good custoners over the years, and
6 that kind of brought an issue to the front that

7 there'd been sone billing errors. John tal ked about
8 -- Moore, talked in terns of billing errors in that

9 time frane, and then, ultimately, it cane to |ight

10 fromJohn that there was, | guess, what he called
11 advanced billing going on in addition to the errors.
12 Q Al right. And did you talk to M. Moore

13 directly about what was goi ng on?

14 A | did, generally it was in a group of

15 peopl e, but yes, there were discussions because TAB
16 was asking to cone in for an audit and began tal king
17 about notification of custonmers and things |ike that
18 to ensure that the processes were not flawed or that

19 everything was working as everyone was indicating it

20 was.

21 Q This is toward the end of July?

22 A Early August, yeah.

23 Q Now, what did M. More tell you in that

24 time franme about inflation of the invoices?

25 A That there had been, on occasion, invoices
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|

that had been inflated to enhance the cash fl ow of

2 t he conpany.

3 Q kay. D d you conclude with your

4 conversation fromhimthat that inflation had been
5 del i berate on his part?

6 A Yes.

7 Q At that time did you get a sense for what

8 t he magni tude of the inflated amount was?

9 A John told Doug and | that it was sonewhere
10 around a mllion and a half dollars to as nmuch as

11 $2 mllion. Sone of that included the errors, which

12 coul d have been a hundred, two-hundred thousand of

13 it.

14 Q But nost of it was inflated invoices?

15 A Yes.

16 Q Did he give you an explanation as to why

17 he was doing that?

18 A He coul d not nmake ends neet otherw se.

19 Q Was t he conmpany having, to your know edge,
20 cash flow trouble at that tine?

21 A Yes.

22 Q Go back to book one and | ook at Exhibit 3.
23 That's an e-mail from M. More to you dated

24  August 15th; correct?

25 A Correct.
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1 Q Al right. He uses the term"fluff,"” do

2 you see that?

3 A Yes.

4 Q Was that the termhe used to describe the
5 inflation of the invoices?

6 A Yes.

7 Q Now, it was your understanding that the

8 i nvoi ces that were purchased by TAB were actually

9 el ectronically batch | oaded to TAB as opposed to

10 gat heri ng up physical paper and sending it in?

11 A At this time | had no idea how the
12 information was transferred to the bank or what the
13 billing process was, but later in |late Novenber and

14 Decenber | becane aware of how it was done.

15 Q The exact net hodol ogy?
16 A Yes.
17 Q Now, when you first |earned of the

18 deli berate inflation of invoices, did that cause you
19 any concern about propriety or legality?

20 A Yes.

21 Q And what steps did you take, if any, to

22 address those concerns?

23 A | told both Doug and John, and by the date
24 of this e-mail, Carol, and | believe Larry, that it

25 was a breach of contract and that it had to stop
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1 i mredi ately.
2 Q Al right. Now, did you -- do you recal

ever having a neeting where Doug and Carol and Larry
and you were present to discuss this issue?

A Yes, and John.

o o0 B~ W

Q And do you recall a specific occasion when
7 such a neeting took place?
8 A It would have been the first ten days of

9  August of 2009.

10 Q And how is it that you renenber that?
11 A It was the first tinme that it was
12 di scussed, it's a -- was a -- kind of a water mark

13 frommnmy perspective.

14 Q And who called that neeting?

15 A | was called into it, so it was not ne. |
16 don't know who or how it was -- cone up

17 Q And where was the neeting hel d?

18 A Doug' s office.

19 Q At the Arrow prem ses?

20 A Yes.

21 Q And ot her than you, Doug, Carol, and John

22 Moore, who was present, if anyone?

23 A | thought -- believed Gary Jones was, but
24 | can't say specifically, but | remenber everyone
25 el se.
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1 Q Al right. Wuld you recount as precise

2 as you can what was said and by whomin that

3 nmeeti ng.

4 A Well, predomnantly, it was, you know, |

5 was called in, this is what's going on and the issue
6 was on the table, and | was asked what | thought of

7 it and I conveyed, again, to Doug and to John and to
8 Carol that it was a breach of contract with the
9 bank, that if we lost our facility it would be

10 devastating, and it should stop imedi ately.

11 Q And was there a response to that advice?
12 A Well, Carol was very concerned, | think
13 Doug -- everyone was concerned about it, but when --

14 t hen the nunber was discussed as to it related to
15 one and a half to two mllion dollars, and that was
16 perceived, at least in the neeting, as an issue

17 that, if necessary, could be corrected and that --
18 then John expl ai ned how i nvoi ces kind of rolled off
19 if they're not paid and that that would catch itself
20 up and go fromthere.

21 Q Al right. Ws there an agreenent at that

22 nmeeting to cease the practice i mmedi ately?

23 A | thought so, yes.
24 Q You t hought there was?
25 A Uh- huh
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1 Q And what was said about that?
2 A VWll, by this date certainly there was,
3  August 15th, and that it wouldn't occur, that it
4 would roll itself off and it would be as though it
5 never happened, and kind of go fromthere.
6 Q How |l ong did that neeting | ast?
7 A Thirty mnutes maybe. You know, it'd been

8 going on. My portion of it was 30 m nutes.

9 Q Wil e you were present did M. More

10 expl ain why he was doing the inflated invoice

11  situation?

12 A Well, fromM. More' s perspective, |

13 believe, that did occur as a result of an error, and
14 TAB paid that error, erroneous invoice, and it kind

15 of laid the foundation to do that.

16 Q Did he say why he was deliberately

17 inflating invoices?

18 A He coul d not make tag paynents, he

19 coul dn't meke operational paynments, the whole -- and

20 not with any consistency, payroll for drivers,

21 t hi ngs of that nature.

22 Q Pretty fundanental expenses?
23 A Absol utely.
24 Q Was there any additional discussion about

25 the cash flow stress the conpany was havi ng?
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does that refresh your recollection as the tine

2 frame when M. Bunp put noney into the conpany?

3 A Yeah, it was about -- it was sonme period
4 after there, and there were two or three of these
5 prom ssory notes and they total ed, roughly,

6 $6 mllion, | can't recall the specific numnber.

7 Q Al right. Wsn't there originally a

8 discussion about M. Bunp actually purchasing the

9 heavy haul division of the conpany?

10 A Yeah, yes.

11 Q But that's not ultimately what happened?
12 A No.

13 Q And so he put in noney by virtue of debt,

14 that is prom ssory notes?

15 A Yes.
16 Q Al'l right. Now, what financial conditions
17 at the conmpany necessitated getting $6 mllion from

18 M. Bunp in this tinme period?

19 A Vell, wth the continued reductions in

20 freight over the course of that tine period, | know
21 t hat payroll taxes had not been paid, or at |east

22 hadn't been paid in full, since, well, the beginning
23 of the year, is what | understand now. At sone

24 point | thought there' d been paynents nade, but

25 evidently had not. And operational expenses didn't
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1 reduce, and so we were, | guess, going the wong way
2 as it relates to revenue and expense.

3 Q Ckay. To your know edge, was Caro

4 Pi el sticker made aware that Larry was putting this

5 noney i n?

6 A Ch, yes, | had a nunber of discussions

7 w th her about that directly.

8 Q And the rationale for it?
9 A Yes.
10 Q And in what tinme franme did you have those

11  discussions?

12 A When the prom ssory notes were being
13 drafted, so May through June 15th, or thereabout.
14 Whenever the |ast paynent cane in.

15 Q At that time Larry was her husband;

16 correct?

17 A Yes.

18 Q And still is?

19 A Yes.

20 Q Al'l right. Now, after the nmeeting in

21 August where the group discussed the inflated

22 i nvoi ces, did you take any additional steps to see
23 whether that was continuing or whether it had been
24 abat ed properly?

25 A No, | did not, other than TAB was com ng
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1 Q Were there any subsequent neetings with

2 any nenber of managenent about the invoice inflation

3 situation?

4 A It was a hot topic all the nonth of

5 Sept enber, di scussions about cutting the costs,

6 salaries. | recomended that none of the executives
7 get paid for the balance of the year. | know Gary

8 Jones reconmended that the sal aries be cut by

9 50 percent, the executives in particular, but he

10 actually went on to include the entire work force at
11 25 percent. | believe they had done that sonmetine
12 in the '80s or '90s, around the tinme the regul ations
13 and things got real tight.

14 Q So it was a hot topic during the nonth of

15 Sept enber ?

16 A Uh- huh

17 Q Yes?

18 A Yes, sorry.

19 Q Let me make an effort, if we can, to break

20 down neetings that occurred. You' d indicated there
21 was a neeting with the group in August initially;
22 correct?

23 A Yes.

24 Q That was John, Carol, Doug, you, Gary

25 Jones, and John Mbore?
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1 A Yes.
2 Q All right. D d that group ever neet again
3 in Septenber to discuss this issue?
4 A Yes.
5 Q And when was the next tine they net, to
6 t he best of your know edge?
7 A It was in Septenber, because that's when

8 made the recommendati on of no salaries, and |

9 actual ly discussed that directly with Carol

10 Q Al right. Well, let nme talk about a

11 meeting. So was there a neeting of these people at
12 the Arrow prem ses?

13 A Yes, all -- 99 percent of the neetings,

14 except for the one that | can think of with John and
15 Doug, occurred in Doug's office, so if |I fail to say
16 that, that's what | nean, but I'll try and do better

17 about it. They occurred at Arrow in Doug's office.

18 Q Doug' s office?
19 A Uh- huh.
20 Q Okay. Was there ever a neeting attended

21 by persons in addition to you, Doug, and Mbore where
22 the topic that you nentioned before of needing to

23 continue the inflated invoice practice was

24  discussed?

25 A Yes.
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1 Q And tell nme who was in that neeting and

2 when it occurred.

3 A | know that Carol, | don't recall if Larry
4 was there for that one, and Gary Jones, however,

5 that one | do recall, and it was after the 10th of

6 Septenber and prior to the end of Septenber.

7 Q Al right.

8 MR. MALLOY: I'msorry, | know |l'mnot in
9 this case, but | aminterested and | amtotally

10 confused as to who he said was in that neeting.

11 THE WTNESS: That's okay. | apol ogi ze.
12 John Moore and Doug Piel --

13 MR. MALLOY: What was your question?

14 MR, SH ELDS: |1'magetting to the

15 guesti on.

16 THE WTNESS: John More, Doug

17 Pi el sticker, Carol Pielsticker, Gary Jones, and |'m
18 not sure if Larry Bunp was or not.

19 Q (BY MR SHI ELDS) And do you know how t hat
20 nmeeting came to be?
21 A | did not call that neeting. It was an
22 ongoi ng neeti ng about operational. | think Gary was
23 review ng sonme of the inprovenents and operationa
24 data, which was kind of feeding into the forecast, |

25 guess, if you will, of when this could stop, and
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1 then it was di scussed about stopping it and

2 additional cuts that could be made in the conpany to
3 help elimnate the need for it.

4 Q Al right. So on the topic of the invoice
5 schene and the need for it to continue, tell ne what
6 was said and by whom as accurate as you can recall.
7 A Well, again, in that time frame cash fl ow
8 was dismal, but we had seen a period --

9 MR. MALLOY: Again, | don't nean to

10 interrupt, but you asked himto say specifically as
11 to who said sonmething --

12 MR. SHI ELDS: Yeah, I'll get to ny

13 guestions but --

14 MR, MALLOY: Well, you asked that

15 guesti on.

16 MR. SHI ELDS: Yeah, but you're not a

17 party to this proceeding and |I'm having you here,

18 you know, just as an accommobdati on.

19 MR. MALLOY: | have a right to be here,

20 M. Shields. You re not accommodating ne. | have a
21 right to be here. And so nmy -- | can't object, but
22 | can request, and if you want a convol uted record,

23 that's your position.
24 MR. SHI ELDS: | don't want a convol ut ed

25 record. I'magetting to it.
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1 ot her things that we can do, whether it's cutting

2 salaries and getting rid of cars or getting --

3 taking any initiative that we can take to do that,
4 hel p speed that process up, and that's what the

5 nature of the discussion was.

6 Q Al right. Wat did M. More say, if

7 anyt hi ng, about the -- specifically about the

8 inflated invoice schene conti nui ng?

9 A He indicated that what had been discussed
10 earlier in the nonth had continued relative to this
11 rolling one and a half to two and a half mllion

12 dollars that would end in 90 to 120 days.

13 Q So --
14 A Because the freight volune was returning.
15 | hope |' m being...

16 Q And did Carol nmake any response to that
17 i nformation?

18 A She indi cated she was unconfortable with
19 that, didn't like it. | certainly agreed with her.
20 | told her -- | rem nded everyone, again, it was a

21 breach of agreement with the bank and that the | oss

22 of the facility would be a horrible thing.

23 Q And what was Doug's response to it, if
24 any?
25 A Basi cally, you know, Doug was kind of the
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eternal optim st on this and a nunmber of things and
2 he thought freight was com ng back and the nunbers
in late July woul d suggest that and thought staying
the course, that is, continuing it and letting it

run of f, would be the way to go.

o o0 B~ W

Q Wuld it be fair to say that M. More was
7 characterizing ceasing the inflated invoice schene

8 as kind of a weaning process?

9 A Absol utely, and | think the upshot of that

10 meeting was at | east a discussion of how can we nove

11 it along, and that is how can we cut costs and how
12 can we -- what el se can be done.
13 Q But was there any question in your m nd

14 that everyone in the neeting was inforned that the
15 practice was conti nui ng?
16 A Not in nmy mnd.
17 Q Did anyone in the neeting state that, in
18 spite of M. Moore's sentinents that it needed to

19 continue, that it needed to stop right now?

20 A | think | said it was a horrible idea, |
21 said that for a lot -- a nunber of weeks. | don't
22 recall specifically saying this has to stop now, |I'd
23 done that previously, but no one else -- and Carol

24 did say she was quite unconfortable with it, but

25 that was as far as, | think, she went.
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1 Q Al right. Ws anything else said at that

2 nmeeting on the topic of continuing the inflated

3 i nvoi ce scheme?

4 A Not that | can recall

5 Q Was t here any agreenment or consensus

6 reached about the process of w nding down off of the
7 i nvoi ce scheme?

8 A None ot her than what |'ve indicated, that
9 it would just take some tine.

10 Q Now, you indicated that either Gary Jones

11 or John Mbore, | can't renenber, or Doug, thought
12 that it could be gradually discontinued over 120
13 days or so.

14 A And that's what | recall, 90 to 120.

15 Q Al right. And was that stated to be

16 related to normalization of freight volunes or that
17 type of thing?

18 A Yes.

19 Q Were there any docunments or pro fornmas
20 handed out that showed how that process woul d take
21 pl ace?

22 A | recall a docunent that, | believe John
23 had, that was kind of a graduating of what was goi ng
24 to be recoursed, what was going to be billed, kind

25 of -- 1 would refer to it as kind of a rudinmentary
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1 forecast docunment for that -- about that period of
2 time, through the end of January, so whatever that
3 ends up being, 90 or 120 days.
4 Q When you left that nmeeting, did you
5 understand that the inflation of the invoices to TAB
6 woul d continue for at |east 120 days while the
7 conpany worked its way out of it?
8 A That was my under st andi ng.
9 Q Al right. D d anyone in that neeting
10 state in words or in substance that, you know, maybe
11  we should call TAB and tell them about it?
12 A No.
13 Q In fact, M. Mowy, wasn't there a fairly
14 del i berate effort to hide the inflated invoice
15 schene from TAB?
16 A | believe so, yes.
17 Q And what efforts were you aware of to
18 conceal this ongoing inflation from TAB?
19 A "' m sorry.
20 To ny know edge, the financial statenents
21 wer e i nproved.
22 Q You nean falsified?
23 A They were intentionally inproved, or nade
24 to | ook better than they were, if you included --

25 froma revenue nunber. The revenue that was
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submtted to TAB was used, | believe, with TAB. The
2 only tinme that | was present when that occurred was
at the neeting in Uah in Novenber.

Q Were you aware of any alterations in the

TMWV or Great Plains conmputer platforns?

o o0 B~ W

A Not at that tinme, no. That cane | ater,

7 and | becane aware of that in the latter part of

8 Novenber .

9 Q How did you becone aware of that?

10 A It was a conversation with John relative
11 to turning sonething on -- and I was never in TMWN
12 don't know how it was used or -- I'msinply

13 recounting how that information was bei ng provided
14 to TAB, and that TAB had requested certain

15 information and, basically, it was just not provided
16 to themelectronically, is nmy understanding.

17 Q Now, after the neeting you just testified
18 about in Septenber, was there ever another neeting
19 that included nore than you and John and Doug where
20 the topic of the continuation of the inflated

21 i nvoi ce schene was di scussed?

22 A Well, | know it occurred in the latter

23 part of COctober or early Novenber.

24 Q And how do you renenber that date?

25 A We had been in sone conversations with an
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1 alternative lender, and | believe the | ender was

2 LSQ and | can't renenber where they're from

3 think it's Florida or sonewhere in the southeast.
4 Q That was pursuant to efforts to find a
5 di fferent |ender?

6 A In the event that there becane a bigger

7 issue wwth TAB. And Doug actually | ed nost of the

8 discussions with LSQ | had sone, but he was talking
9 to the guy on the phone and he kind of requested a
10 proposal. | recall, | think, that we actually

11 received kind of an informal fromthem and then

12 that information was conveyed to Larry, Carol, |

13 don't know if Gary was -- | don't believe Gary was
14 in that neeting, but John, Doug, and nyself were in
15 that neeting in the latter part of Cctober to review
16 that proposal and tal k about what the ram fications
17 woul d be noving from TAB to LSQ

18 Q Al right. That would -- was the topic of
19 the ongoing invoice inflation discussed?

20 A Ri ght, the need for the nove was, | guess,
21 prem sed on the basis that that had continued, that
22 it was still this kind of $2 mllion rolling item
23 and given the holidays and things, | believe John --
24 | concurred, was concerned about whether or not the

25 revenue streamwould hold to hit the end date that
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1 was projected, and so then we continued with the

2 whol e di scussion of LSQ and woul d they be avail abl e

3 to step in if the need arose.

4 Q And this is a neeting between?

5 A It was the update neeting for Carol on a
6 variety of topics.

7 Q Let me draw back. W is physically in
8 attendance?

9 A It was held at Arrow in Doug's office.
10 John Moore, nyself, Doug Pielsticker, Carol

11 Pi el sticker, Larry Bunp, and | don't believe Gary

12 was in that nmeeting, |I'mal nost sure he wasn't,
13 SO. ..
14 Q This was triggered by the discussions with

15 LSQ to be a subsequent |ender?

16 A Correct.

17 Q And the neeting, again, was in Doug's

18 of fice?

19 A Yes.

20 Q And what was the exact date of that

21 neeting, as close as you can recall?

22 A Sonewhere between the -- the |ast ten days
23 of Cctober, maybe early Novenber, but |I'mpretty

24 sure it was before Hall oween.

25 Q kay. Tell ne what was said and by whom
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1 in that nmeeting as precise as you can recall about
2 t he continuation of the invoice inflation to TAB.

3 A Well, as | recall, Doug started the

4 nmeeting with the discussion of LSQ and the need to
5 have soneone on-call if that -- if TAB had any

6 further issues with Arrow. | think they had

7 continued to ask about comi ng back in for an audit
8 at sone point, which John had pushed off. And so
9 that was kind of driving the LSQ if the issue

10 conti nued or becane a problem then LSQ woul d be
11 available and --

12 Q Was it discussed that TAB was conti nui ng
13 to ask questions?

14 A Yes, yes, and it was specifically

15 di scussed that we were still at that, you know, two
16 to two and a half mllion dollar rolling nunber,

17 whi ch was the reason, | think, John actually said
18 that the deadline, or the dropoff date, or the quit

19 date, or whatever it is that was di scussed was in

20 jeopardy because we should have seen a | ower nunber
21 at that time, because it was still at the two, two
22 and a half mllion dollars nunber, and the freight

23 had begun to slow down. It usually starts to slow

24  down, kind of, you know, the 15th of Novenber, and

25 SO we were anticipating that. And the |levels that
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1 we had tal ked about at the latter part of July and

2 early August had not necessarily continued, so our

3 forecast, essentially, was not worKking.

4 Q So let ne nake sure | understand, so

5 M. Moore is reporting in words or in substance that
6 the plan to wind down out of the need to inflate the
7 invoi ces to TAB was behi nd schedul e because of

8 revenues were not keeping up?

9 A Correct. And, actually -- but I want to
10 be clear, in the neeting Doug did the overvi ew of

11 that. That information had been provided by John to
12 Doug. Doug did the overview of that and then went
13 on into, you know, if TAB conmes in, we'll have LSQ
14 ready to go and we'll roll that off to them by the
15 end of Novenber of 2009.

16 Q So it appeared that what he was hopi ng was
17 t hat one nmethod of winding out of if would be to get
18 a substitute | ender?

19 A Correct, if the need arose.
20 Q If the need arose. And what, if anything,

21 did others attending the neeting say about that

22 topi c?

23 A About the need to nove to an alternative
24 | ender ?

25 Q That, or the fact that the wi nd down
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1 strategy wasn't working out.

2 A Carol, again, stated how unconfortable she
3 was withit. Doug indicated that, as freight

4 normal i zed past the holidays, we would just be kind
5 of right back on track, just a little delay. And I
6 indicated that if there was a way to nove to LSQ it
7 shoul d be done, because that would presumably -- but
8 that there would be a 2 million to two and a half

9 mllion dollars shortage that would need to be

10 addressed, because | asked John if there would be an
11  audit, nmuch like there was for TAB, and he said

12 there would be, so --

13 Q By LSQ?

14 A By LSQ I|I'msorry. And in that audit

15 process it would be inpossible to conceal the over
16  advance of the two and a half mllion dollars. And
17 at that point Carol was not encouraged by the notion
18 that there would be a two and a half mllion dollars
19 shortage, because the conpany would be in no
20 position to pay that and --
21 Q What did she say specifically?
22 A She said, "I do not want to pay two and a
23 half mllion to nove banks, unless we absolutely
24 have to."

25 Q Was Larry in this nmeeting?
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t hen Carol would begin paying it, but wanted to be

2 rei mbursed for it, and then he was part of sone

3 discussions with NetJets that he woul d be paying

4 part and she woul d be paying part, and that was a

5 difficult thing for himto work through because,

6 frankly, he couldn't pay it.

7 Q Were the -- in your observations, were the

8 ai rpl anes ever used for personal use rather than

9 busi ness use?

10 A | can only say that the business use for
11 t hem never cane through ne. | was not aware of it
12 being for business. | -- in nine years, | was on
13 the plane five tines, | think, four or five tines,

14 two of which were in '09 and one of which was hiring
15 Tom Wtt out of lowa, and another was -- | can't

16 remenber, it's been -- but in nine years it was very
17 sparsely used, frommy perspective, but | wasn't

18 privy to all the things that Carol would go out of
19 town for, but | certainly was Doug, but | would say
20 that the vast mpjority of it was not business

21 rel at ed.

22 Q At sonme point in -- well, let ne ask you
23 this, do you recall the events of Decenber 11th,

24 2009 when the TAB rel ati onshi p changed?

25 A Yes.
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1 Doug Piel sticker and M. Hunter.

2 THE W TNESS: Based on what Doug

3 Pi el sticker provided ne, yes, that was -- it was

4 750, 000 fromeach of themfor the guarantees to

5 operat e through the weekend.

6 Q (BY MR SHELDS) All right. And Arrow

7 needed that noney quite quickly that night, didn't

8 it?

9 A Yes, we had -- well, certainly we needed
10 the noney for fuel, and | believe there was a driver
11 payroll pending. It was Friday, so | know there
12 was. They got paid every Friday. And wthout --

13 and it was al ready noticeably delayed to the

14 drivers, because people were getting calls.

15 Q Al'l right. Now go to Exhibit 148. This
16 is an e-mail string, the top of which is

17 Decenber 13th between you and nme, but it goes back a
18 ways. |If you would ook at the third page, which is
19 an e-mail fromnme to you and others on Decenber 11th

20 at 9:57 p.m The third page of Exhibit 148 at the

21 bott om
22 A Yes.
23 Q And do you recall receiving forns of

24 guarantee with that e-mail ?

25 A Yes.
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1 Q And then there is sone additional e-nai

2 traffic going back and forth about trying to get the
3 guar antees back to TAB; correct?

4 A Yes.

5 Q And the top of the e-mail chain on page

6 one is an e-mail fromyou to ne and others attaching

7 t he requested docunents. Do you see that at the

8 top?
9 A Yes.
10 Q And, in fact, you attached the guarantees

11 as signed; correct?

12 A Yes.

13 Q Now, when the guarantees, the unsigned

14 guarantees, cane to you by e-mail on or about

15 Decenber 11th, between then and the tine that you

16 e-mail ed them back to ne on Decenber 13th, tell ne
17 what process you went through to get them signed, as

18 i ndi cat ed when you sent them back.

19 A As | recall, | received a call from TAB on
20 Sunday - -
21 MR. WOHLGEMUTH: (bj ect as -- objection.

22 Nonr esponsi ve. The question is what procedure you
23  went through
24 Q (BY MR SH ELDS) Go ahead.

25 A kay. Go ahead, |'m sorry.
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1 conversations with a gentleman named Ji m Boylin

2 about possibly buying the conpany?

3 A Those actually were a little bit later, if
4 | recall themcorrectly, they weren't until after

5 the neetings in Dallas where it was determ ned that

6 TAB was not going to continue. That's ny nenory. |
7 could be wong, but my -- I"malnost certain it was

8 after that fact, but before -- after -- I'msorry,

9 after the neetings at Dallas to nake that

10 det erm nati on.

11 Q Okay. Well, we'll tal k about those

12 neetings in Dallas in a little bit.

13 Now, during the weekend beginning with

14 Fri day, Decenber 11lth through the 14th, that Monday,
15 did you ever speak to Carol Pielsticker about the
16 probl em that had arisen with TAB and the discl osure
17 of the fraud?

18 A | believe that occurred on Friday, after
19 the fact, and before, kind of, between the phone

20 calls with Boyd hunter, Doug and | got on the phone

21 with Carol and inparted what had occurred.

22 Q Was this on Friday, Decenber 11th?
23 A Yes.

24 Q You and Doug toget her?

25 A Yes.
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1 Q And what tine of the day was that,

2 appr oxi matel y?

3 A In the afternoon, | nean, it would have
4 been -- it was afternoon, but before the call with
5 TAB after hours.

6 Q And as best as you can recall, what was

7 said and by whomin that conversation?

8 A Just had told what had occurred earlier in
9 the day relative to the invoicing issues, and that
10 it was a significant and very serious problem and

11 they were threatening not to pay or not to --

12 Q Not to advance?

13 A Not to advance for -- on the invoices they
14 had because of the nature of the breach, and that we
15 had expenses to get through the weekend. It was

16 kind of a strategy session of what could be done

17 t hen.
18 Q Al right. Do you recall any nention
19 of -- in that conversation, of TAB requesting

20 personal guarantees to nake any additional advances?
21 A |*'mnot sure we had that information then,
22 but | believe we did, but we didn't have the

23 docunentation for it yet, and so Doug conmuni cated
24 to her that that was nost |ikely forthcom ng and

25 somet hing that, unless they wanted to -- unless
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1 Carol wanted to put in the cash needed to operate,
2 that was going to be a necessity.

3 Q And do you recall her responding to that

4 in any way?

5 A She was very unhappy with the whole

6 situation, |I'mnot sure she -- she didn't -- she

7 said -- | think her statenent was, "Well, let's wait
8 and see what happens rather than guessing as to what
9 coul d happen,"” and then later that evening the
10 guar antees cane in.
11 Q And did you have any subsequent
12 conversations with her after the guarantees cane in?
13 A No. | provided those to Doug and they

14 were returned to ne signed.

15 Q So after that you just